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SUMMARY OF THESIS 
The Teaching of Alternative Dispute Resolution in Selected Australian Law 
Schools: Towards Second Generation Practice and Pedagogy 
 
For approximately the last thirty years alternative dispute resolution (ADR) has been 
used in courts in Australia to reduce the cost of justice and provide a speedy and 
informal alternative to litigation. Governments in Australia, both Federal and State, 
increasingly promote the use of ADR through policy and legislative initiatives. ADR 
theory and practice can contribute to the development of non-adversarial practice in 
law; an approach that privileges ADR options over litigation and better addresses 
clients’ needs including the emotional concerns inherent in many legal disputes. This 
kind of practice has been advocated in movements such as therapeutic jurisprudence. 
Additionally, emergent theory in negotiation and mediation, sometimes known as 
second generation practice and pedagogy, contends that these processes can lead to 
conflict transformation between parties, where there is fundamental change in the 
ways that parties perceive each other, the conflict and the larger societal issues that 
pertain to the dispute. Arguably, second generation practice differs from first 
generation paradigms in negotiation and mediation, because it is interactional rather 
than transactional and instrumental, relational rather than individualistic and does not 
privilege the rational over emotional concerns in conflict. 
Despite the potential of ADR to contribute in a positive manner to law, lawyers and 
parties a number of initiatives in ADR have been subverted by the traditional 
adversarial mindset of many lawyers. The rise of evaluative mediation, where parties 
are advised about the likely court outcomes of a dispute and sometimes pressured to 
settle, means that in the court-connected context the potential of alternative processes 
can be compromised. Evaluative mediation undermines party self-determination and 
the experience of procedural justice, whereby parties experience benefits from a third 
party hearing the story of their conflict.  
Legal education is a key site for the construction of legal practice. ADR in legal 
education is important to research in order to understand the ways that this area might 
better contribute to shaping the lawyers of the future. The teaching of ADR in legal 
education can contribute to law students developing a professional identity that 
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privileges non-adversarial practice, and understanding the full potential of negotiation 
and mediation. This approach accords with the therapeutic jurisprudence movement 
that aims to develop holistic practitioners in law. In Australia ADR is not a 
compulsory area of knowledge for accreditation as a lawyer, although recent law 
standards released in December 2010 include this discipline area in a variety of ways.  
The aim of this research is to explore the content and pedagogies used by law teachers 
in teaching the discipline area of ADR. The research was primarily constructivist and 
considered the teaching of ADR in two states in Australia, Victoria and Queensland. 
The methodology adopted included both qualitative and quantitative data through 
interviewing or surveying twenty nine ADR teachers and the content analysis of 
thirteen ‘main’ course guides dealing with the area of ADR. The data was gathered in 
late 2007 and 2008. This thesis uses various theoretical lenses to analyse the data, 
including non-adversarialism, through the work of Julie Macfarlane and the 
discourses of legal education as articulated by Nickolas James. The thesis explores the 
complex forces affecting the place of ADR in legal education and makes a number of 
findings, including the need to formalise a community of practice of ADR teachers in 
Australia in order to promote the teaching of second generation practice and pedagogy 
in negotiation and mediation. 
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INTRODUCTION 
The inspiration for my research into the teaching of alternative or appropriate dispute 
resolution (ADR) in law schools in two Australian states, Victoria and Queensland, 
arose out of insights from my own mediation practice. In my work as a mediator, 
originally with the Victorian Civil and Administrative Tribunal (VCAT) and currently 
with the Dispute Settlement Centre of Victoria, I frequently observe the conduct of 
lawyers in mediations. I noticed that many lawyers, exhibit an ‘adversarial’ mindset 
even when engaging in the non-adversarial process of mediation. An ‘adversarial’ 
approach may include the aggressive pursuit of their clients’ rights, a focus upon 
expounding the law, a preparedness to aggressively question the other party in the 
mediation, and a tendency to challenge every detail of the other side’s case.1 I saw that 
lawyers, by pursuing these strategies, could stymie the progress in a mediation by 
focussing on rights to the detriment of relationship concerns between the parties. 
Lawyers often seemed reluctant to allow the parties to engage with each other and I 
observed that they sometimes expressed a preference for separating the parties early 
in the process, and asked the mediator to take offers and counter-offers between 
parties.2 Some lawyers try to control the mediation and will not let the parties speak 
on their own behalf, seemingly due to a fear that their client may divulge information 
that could damage any subsequent litigation if the matter does not settle.3 
My experiences of seeing the impact of adversarial lawyers on the mediation process 
led me to reflect upon what might encourage the development of a ‘litigious’ or 
adversarial mindset in sections of the legal profession. Law school is a major 
                                                
1 
Christine Parker and Adrian Evans, Inside Lawyers’ Ethics (Cambridge University Press, 2007) 14. 
2 
Ruth Charlton, ‘Whose Mediation is This Anyway?’ (2007) 45 Law and Society Journal 44; Tania 
Sourdin and Nikola Balvin, ‘Mediation Styles and their Impact: Lessons form the Supreme and County 
Courts of Victoria Research Project’ (2009) 20 Australasian Dispute Resolution Journal 142; Tania 
Sourdin, Mediation in the Supreme and County Courts of Victoria (2009); Olivia Rundle, ‘Barking 
Dogs: Lawyers Attitudes Towards Direct Disputant Participation in Court Connected Mediation of 
General Civil Cases’ (2008) 8 Queensland University of Technology Law and Justice Journal 77; 
Leonard Riskin and Nancy Welsh, ‘Is That All There Is?: The Problem in Court-orientated Mediation’ 
(2008) 15 George Mason Law Review 863. 
3 
Parker and Evans, above n 1, 127.
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formative site for the development of the legal culture.4 Writers in the field have 
pointed to the experience of law school education as influencing the value system and 
intellectual approach of some law students to encourage a more adversarial 
orientation to conflict.5  Other aspects of personal identity, including race, ethnicity, 
gender, sexual preference, and disability, undoubtedly affect a law student’s 
orientation to conflict as well. Subsequent experiences of practice will also shape both 
the lawyer’s professional identity and their attitude to ADR. 6  Yet, legal education is 
the most important site both for the development of approaches to conflict and for the 
construction of attitudes to ADR processes and, in particular, to the widely used 
options of negotiation and mediation for prospective lawyers.7  At present, however, 
ADR as a discipline is not a compulsory area of knowledge for admission to practice 
in the various states of Australia. Nor does there seem to be sufficient appreciation of 
the role of legal education in framing the lawyer’s approach to conflict, although this 
awareness is growing. 
My own experience of law school was in the 1980s at Monash University where, at 
the time, there was neither an elective nor any compulsory course in ADR. Although 
the practice of ADR and mediation may have been mentioned in courses such as civil 
procedure, I cannot recall any lengthy engagement with this area of study. During my 
legal career, I developed an interest in criminal law and criminology, through my 
work as a solicitor with Legal Aid. This interest led me to teach socio-legal courses at 
RMIT University. Whilst undertaking a Master of Laws at Monash University in the 
early 1990s I became interested in mediation. I trained as a mediator with Lawyers 
                                                
4 Julie Macfarlane, The New Lawyer: How Settlement is Transforming the Practice of Law (University 
of British Columbia Press, 2008).  
5 
For example, Lawrence Krieger, ‘Human Nature As a New Guiding Philosophy for Legal Education 
and the Profession’ (2008) 47 Washburn Law Journal 247; Leonard Riskin, ‘Mediation and Lawyers’ 
(1982) 43 Ohio State Law Journal 29; Leonard Riskin, ‘Mediation in the Law Schools’ (1984) 34 
Journal of Legal Education 268; Macfarlane above n 4, 33. See also Michael King, Arie Frieberg, 
Becky Batagol and Ross Hyams, Non-Adversarial Justice (Federation Press, 2009) ch 16. 
6 
Julie Macfarlane, ‘Culture Change? Tale of Two Cities and Mandatory Court-Connected Mediation’ 
(2002) Journal of Dispute Resolution 241.  
7 
Carrie Menkel-Meadow, ‘Ethics in Alternative Dispute Resolution: New Issues, No Answers from 
the Adversary Conception of Lawyers’ Responsibilities’ (1997) 38 South Texas Law Review 407. 
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Engaged in Alternative Dispute Resolution (LEADR) and subsequently worked at the 
Victorian Civil and Administrative Tribunal (VCAT) on a sessional basis as a 
mediator. In 1995 I developed and taught a course in Mediation at RMIT and have 
since taught this discipline area to a range of students at both undergraduate and 
postgraduate levels. In 2008, after many years of teaching negotiation and mediation 
in socio-legal contexts, I began to teach negotiation and dispute resolution as part of 
the newly developed Juris Doctor program at RMIT. This is a postgraduate program 
that qualifies graduates to be admitted as a barrister and solicitor of the Supreme 
Court of Victoria after completion of a further practical training course. 
My experience in the teaching, research and especially the practice of mediation led 
me to reflect upon the impact of law school on a lawyer’s orientation to conflict in the 
mediation process. My background contributed to my appreciation of the 
transformative opportunities that ADR, particularly negotiation and mediation, 
presents. Some writers argue that negotiation8 and mediation9 offer the opportunity 
for conflict transformation where parties are better able to recognise and have 
empathy with the concerns of another party and this approach can improve 
relationships. Negotiation and mediation practice can focus on the interactional 
aspects of a dispute rather than adopt an exclusively transactional approach that may 
lead to a myopic focus on settlement. A focus on settlement means the emotional and 
relationship concerns in conflict may often be neglected.10 In the literature of 
negotiation and mediation there is increasing debate about different models of 
practice; sometimes termed first and second generation practice and pedagogy. There 
has been an evolution of models of practice seeking an improved experience of 
negotiation and mediation due to a greater emphasis on party self-determination and 
procedural justice. Prominent academics and practitioners have argued that first 
generation practice is based on Western constructs in negotiation and mediation, 
primarily stemming from the Harvard integrative bargaining approach but also from 
                                                
8 
Linda Putman, ‘Challenging the Assumptions of Traditional Approaches to Negotiation’ (1994) 10 
Negotiation Journal 337. 
9 
Robert A Baruch Bush, ‘Staying in Orbit, Or Breaking Free: The Relationship of Mediation to the 
Courts Over Four Decades’ (2008) 84 North Dakota Law Review 705.  
10 
Ibid 737-739.  
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other influences such as game theory.11  It is largely instrumental in focus: prioritising 
agreement, individualistic needs and rational decision-making.12  This generation of 
practice has the benefit of promoting non-adversarial, collaborative approaches to 
conflict that temper lawyers’ traditional adversarial approach to dispute resolution.13 
Derivations of this approach include evaluative models that operate widely in court-
connected contexts, but tend to compromise party self-determination and procedural 
justice.14 In contrast second generation practice is based on postmodernist relational 
world-views that prioritise relationships and do not focus so exclusively on problem-
solving in negotiation and mediation, although solutions to conflict are found.15  
Second generation practice is presently operating on the periphery of practice. 
Notably there are a variety of ways of articulating this kind of practice and many do 
not reject first generation paradigms in their entirety. However, whatever the specifics 
of approach, second generation practice has the benefit of challenging dominant 
norms in negotiation and mediation and refocusing on the potential of these processes 
to deal with relationship dimensions of disputes, including the possibility of conflict 
transformation. It can assist with better practice interventions to deal with the issues 
of emotion, culture and power in conflict. Throughout this thesis I have used the terms 
first and second generation practice, but I acknowledge that any classification such as 
this is a heuristic device.  I use the terms as a framing of differing and emergent 
                                                
11 
For example Kenneth Fox, ‘Negotiation as a Post-Modern Process’ in Christopher Honeyman, 
James Coben and Giuseppe De Palo (eds), Rethinking Negotiation Teaching: Innovations for Context 
and Culture (DRI Press, 2009) 13. See also: Carrie Menkel-Meadow, ‘Why Hasn’t the World Gotten to 
Yes? An Appreciation and Some Reflections’(2006) 22 Negotiation Journal 485. 
12 
Michelle LeBaron and Mario Patera, ‘Reflective Practice in the New Millennium’ in Christopher 
Honeyman, James Coben and Giuseppe De Palo (eds), Rethinking Negotiation Teaching: Innovations 
for Context and Culture (DRI Press, 2009) 48. 
13 
Carrie Menkel-Meadow, ‘Toward Another View of Legal Negotiation: The Structure of Problem 
Solving’ (1984) 31 UCLA Review 754. 
14 
Nancy Welsh, ‘The Thinning Vision of Self-determination in Court-Connected Mediation: The 
Inevitable Price of Institutionalization?’ (2001) 6 Harvard Negotiation Law Review 1; Nancy Welsh, 
‘Disputants’ Decision Control in Court-Connected Mediation: A Hollow Promise Without Procedural 
Justice’ (2002) Journal of Dispute Resolution 179; Nancy Welsh, ‘The Place of Court-Connected 
Mediation in a Democratic Justice System’ (2004) 5 Cardozo Journal of Conflict Resolution 117. 
15 
Le Baron and Patera, above n 12. 
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practices in negotiation and mediation.  However, practice in these areas cannot be so 
neatly defined and many negotiators and mediators draw on a range of theory and 
skills. My personal history as a mediator, and my reflection on practice led me to 
want to research the ways that ADR, particularly the theory and practice of 
negotiation and mediation, was being taught in law schools and whether law students 
were taught the differing approaches available in the field. I wished to understand the 
ways that ADR teachers constructed their teaching of ADR and the impact of wider 
discourses in legal education on the teaching of this discipline area. 
During the progress of this thesis, begun part-time at La Trobe University (2002-
2004) and continued at RMIT University (2005-2011), the stories of conflict 
resolution in the legal and justice system and government have changed considerably. 
In Australia during this period there has been a marked increase in the promotion of 
ADR in courts, and through government and industry initiatives.16 Arguably, the 
trends relating to the use of ADR in our legal and justice system have had an impact 
on the teaching of this discipline area in law schools in Australia as the greater use of 
the various alternative processes means that lawyers of the future need to understand 
the theory and practices of ADR.17  Recently ADR has received increased recognition 
in legal education through the finalisation in December 2010 of standards in the 
discipline area of law by the Australian Learning and Teaching Council (ALTC) 18 as 
part of the Learning and Teaching Academic Standards Project. These standards will 
influence law school offerings and may even, in time, become the basis for renewed 
accreditation requirements for admission to practice as a lawyer in this country. There 
are six areas: knowledge, ethical disposition, thinking skills, research skills, 
communication and collaboration, and self-management.19  These standards include 
required learning in substantive law, legal skills (including ADR), generic graduate 
attributes and ethics. 
                                                
16 
Brendan French, ‘Dispute Resolution in Australia-The Movement from Litigation to Mediation’ 
(2007) 18 Australasian Dispute Resolution Journal 213. 
17 
This issue will be addressed in chapter five of this thesis.
 
 
18 
Australian Learning and Teaching Council, Learning and Teaching Academic Standards Project: 
Bachelor of Laws: Academic Standards Statement (2010). At the time of writing Juris Doctor 
postgraduate law standards were being developed based on the undergraduate law standards. 
19 
Ibid 8-11. 
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In the Australian context, there is some earlier research at a law school in Victoria by 
Tom Fisher, Judy Gutman and Erika Martens that points to the benefits of studying 
ADR.20 This research showed a shift in students’ attitudes to legal practice through 
the experience of undertaking a first year compulsory course in ADR. In this research 
the majority of students in this study demonstrated a shift from a largely adversarial 
approach to litigation, to an approach that privileged collaborative problem-solving. 
My study explores the other dimension of the educational experience, as I focus on 
the stories of the law teachers of ADR in universities in two states of Australia. I 
investigate the experiences of twenty nine law teachers primarily through a 
constructivist approach using a mixed method methodology.21 I analyse the content 
and pedagogy of ADR courses and explore the stories of the ADR teachers, including 
the lived experience of teaching the discipline in a law school. This is a new approach 
to researching ADR learning and teaching, and the experiences of ADR teachers, in 
law schools in the Australian context. The focus of this thesis is on the Australian 
states of Victoria and Queensland and it maps the teaching of ADR in six law 
programs in each of the two states. As a law teacher of ADR in Victoria I have been 
able to bring an understanding of the complexity of the lived experience of teaching in 
this area. I have examined the stories of the law teachers, distilling themes and 
revealing findings about teaching practice and outcomes. My aim is that by 
disseminating my findings I may encourage reflexive practice amongst ADR teachers, 
assist with ADR curriculum development and inspire a reconsideration of the place of 
ADR in legal education.  
In addition to local relevance, the fact that ADR is not generally limited by 
jurisdictional concerns other than the law relating to mandated schemes, 
confidentiality and enforcement means the outcomes have international relevance. 
The insights gained from this research will be of interest to those in other Western 
countries with similar law degree programs. I integrate the data gathered for this study 
                                                
20 
Tom Fisher, Judy Gutman and Erika Martens, ‘Why Teach Alternative Dispute Resolution to Law 
Students Part 2: An Empirical Survey’  (2007) 17 Legal Education Review 67. For research on ADR 
teaching in first year courses in the United States see: Ronald Pipkin, ‘Teaching Dispute Resolution in 
the First Year of Law School; an Evaluation of the Program at the University of Missouri-Columbia’ 
(1998) 50 Florida Law Review 610.  
21 
Detail of the methodology is provided in chapter two of this thesis. 
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with the literature on ADR and legal education, with a focus on Australia and the 
United States. I draw especially from the research literature in the United States as 
many of the innovations in ADR are also developing in that country. The early 
chapters of this thesis provide a comprehensive literature review and methodology (1-
4). These chapters are followed by analysis of the data from this study integrated with 
the literature (5-7) and lastly my conclusions are addressed in the final chapter (8). In 
some chapters I consider the data from a number of critical perspectives. For instance, 
I devote a separate chapter (5) to the important concept of non-adversarial practice 
and the ways that ADR teachers promote this concept in their classrooms. I 
particularly consider ADR content and pedagogy, such as role-plays, that contribute 
to shaping lawyers of the future. I later reconsider this data in a chapter that deals with 
the discourses of legal education as applied to ADR (6), dealing with vocational 
concerns relating to the place of ADR in the legal curriculum. Issues of curriculum 
and learning and teaching strategies, such as role-plays, are again considered in my 
discussion of ADR pedagogy, (7), where I expand on the pedagogical benefits that 
ADR teaching provides. My approach is to use various theoretical lenses to analyse 
the data, including non-adversarialism, primarily through the work of Julie 
Macfarlane22 and the discourses of legal education as articulated by Nickolas James.23 
I use these differing perspectives so that I may better explore the complex forces 
affecting the place of ADR in legal education. This research aims to assist law schools 
with curriculum review and to raise awareness regarding the potential of ADR to 
contribute to a new professional identity for lawyers of the future. It will also assist 
policy makers assessing the direction of ADR and considering the acceptance of 
dispute resolution initiatives in our legal and justice system. I begin this thesis with a 
discussion of the rise of ADR and the evolution of first and second generation practice 
                                                
22
Macfarlane, above n 4.  
23
Nickolas James, ‘Australian Legal Education and the Instability of Critique’ (2004) 28 Melbourne 
University Law Review 375. 
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CHAPTER 1 
ADR IN AUSTRALIA 
1.1 INTRODUCTION 
Dispute resolution in Australia encompasses a spectrum of processes that range from 
adjudicative through advisory to facilitative according to the level of intervention of 
the third party. Non-curial options across this spectrum are often grouped under the 
term ADR.1 Although this term was originally understood to mean ‘alternative’ 
dispute resolution2, increasingly ADR refers to ‘appropriate’ dispute resolution.3 
There are various definitions of ADR and in an effort to set a benchmark for practice 
the National Alternative Dispute Resolution Council (NADRAC) provided the 
following description: 
ADR is an umbrella term for processes, other than judicial 
determination, in which an impartial person assists those in a dispute to 
resolve the issues between them. ADR is commonly used as an 
abbreviation for alternative dispute resolution, but can also be used to 
mean assisted or appropriate dispute resolution. Some also use the term 
ADR to include approaches that enable parties to prevent or manage 
disputes without outside assistance.4 
ADR generally includes mediation, conciliation, early neutral evaluation and case 
                                                
1 
Hilary Astor and Christine Chinkin, Dispute Resolution in Australia (LexisNexis Butterworths, 2nd 
ed, 2002) 81. 
2 
In Australia concerns over the term have been voiced for some time: Laurence Street, ‘The Language 
of Alternative Dispute Resolution’ (1992) 66 The Australian Law Journal 194. Astor and Chinkin note 
that the term ADR has also been used to denote ‘assisted’, ‘appropriate’, ‘administrative’, and 
‘amicable’: Ibid 78. 
3 
See for a discussion of the use of the word ‘appropriate’:  Michael King, Arie Frieberg, Becky 
Batagol and Ross Hyams, Non-Adversarial Justice (Federation Press, 2009) ch 7. 
4 
National Alternative Dispute Resolution Advisory Council (NADRAC), Dispute Resolution Terms 
(2003) 4. Astor and Chinkin note that any definition of ADR is ‘culturally and contextually specific’ 
and that the term is evolving: Astor and Chinkin, above n 1, 79. 
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conferencing, and often negotiation.5 This research focuses especially on negotiation 
and mediation as these are the most used processes as alternatives to litigation.  
ADR is not a recent invention: throughout history dispute resolution processes have 
been used, in a wide variety of forms, in traditional communities around the world 
including Indigenous communities in Australia.6  Since the 1980s the Western 
approach to conflict has been increasingly influenced by the use of interest-based 
negotiation and mediation.7  This has led to significant interest in the use of ADR 
processes in court and to assist in settlement of litigation.8  In this chapter, I discuss 
the rise of ADR in courts and court-connected contexts and then provide an overview 
of the current state of ADR in Australia. Next I discuss negotiation and mediation, the 
two processes in ADR that are the focus of the research in this thesis and explore the 
dominant practice paradigm currently underpinning these two processes.  I term 
common practice in these two areas as first generation practice. I contrast the 
dominance of first generation practice with the evolution of second generation 
practice in negotiation and mediation informed by critical theory. I use these terms to 
describe and discuss dominant and evolving practices, but acknowledge that 
                                                
5 
Tania Sourdin, Alternative Dispute Resolution (LBC Thomsons, 3rd ed, 2008) 3. Also discussed in 
this thesis, and operating as sub-sets of negotiation and mediation respectively, are collaborative law 
and victim offender mediation or conferencing. Collaborative law is a four way negotiation process 
where lawyers and clients collaborate in holistically dealing with a legal problem: Ibid ch 4. Victim 
offender mediation deals with the third party facilitation of conflict following a criminal offence. In 
Australia, the third party facilitation of conflict relating to crimes is often termed ‘conferencing’ or 
‘group conferencing’. This process generally includes a wider group of participants than victim 
offender mediation, such as family members and support workers, but shares many common attributes: 
Peter Condliffe, ‘Putting the Pieces Together: The Opportunity for Restorative Justice in Victoria’ 
(2005) 79 Law Institute Journal 54. Conferencing is also increasingly used in schools and workplaces: 
Declan Roche, ‘Dimensions of Restorative Justice’ (2006) 62 Journal of Social Issues 217. The various 
approaches to negotiation and mediation will be discussed in more detail in chapter three of this thesis. 
6 
National Alternative Dispute Resolution Advisory Council (NADRAC), Indigenous Dispute 
Resolution and Conflict Management (2006). 
7 
Carrie Menkel-Meadow, Lela Porter Love and Andrea Kupfer Schnieder, Mediation Practice Policy 
and Ethics (Aspen Publishers, 2006) ch 2 - ch 3. 
8 
Frank Sander and Stephen Goldberg, ‘Fitting the Forum to the Fuss: A User Friendly Guide to 
Selecting an ADR Procedure’ (1994) 10 Negotiation Journal 49.  
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demarcating theory and practice in this way is a heuristic device that does not 
adequately explain the subtleties of practice. I use the terms first and second 
generation to assist me in analysing emergent ideas in negotiation and mediation. I 
next link understandings of negotiation and mediation with lawyers’ legal education 
and discuss the importance of ADR in legal education to the development of new 
paradigms of lawyers’ practice. I conclude this chapter with an exploration of the 
need to research legal education in relation to ADR teaching. 
1.2 THE RISE OF ADR 
The contemporary trend to use ADR in legal and justice systems began in the United 
States and was followed in Australia with the large-scale inclusion of ADR, primarily 
through mediation, in court-connected programs.9 ADR has also been adopted in 
industry schemes, community and interpersonal contexts, and in environmental and 
business disputes.10 Progressively, ADR has become institutionalised into our 
Australian legal and justice system through such initiatives as court directed 
mediation and pre-litigation procedures that include ADR.11  Increased use of ADR, 
and mediation in particular, has led Australian mediators to adopt a voluntary national 
mediator standards and accreditation system.12  This system is complemented by a 
compulsory accreditation system for family dispute resolution practitioners whose 
roles blend mediation, conciliation and advisory practices. Under the Family Law 
(Family Dispute Resolution Practitioners) Regulations 2008, the accreditation system 
for family dispute resolution practitioners requires a Vocational Graduate Diploma in 
                                                
9 
Astor and Chinkin, above n 1, 8. For an analysis of ADR in Australian courts: Kathy Mack, Court 
Referral to ADR: Criteria and Research, National Alternative Dispute Resolution Advisory Council 
and Australian Institute of Judicial Administration (2003). 
10 
See for a discussion of the history and growth of ADR in Australia: Astor and Chinkin, above n 1, 
ch 1. 
11 
Brendan French, ‘Dispute Resolution in Australia-The Movement from Litigation to Mediation’ 
(2007) 18 Australasian Dispute Resolution Journal 213, 214-15. 
12 
Sourdin, above n 5, ch 13. For detail regarding the accreditation system: NADRAC 
http://www.nadrac.gov.au/www/nadrac/nadrac.nsf/Page/WhatisADR_NationalMediatorAccreditationS
ystem_NationalMediatorAccreditationSystem at 3 January 2012. For a discussion of United States 
initiatives in accreditation: Mandy Zhang, ‘To Certify, or Not to Certify: A Comparison of Australia 
and the U.S. in Achieving National Mediator Certification’ (2007-2008) 8 Pepperdine Dispute 
Resolution Law Journal 307. 
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Family Dispute Resolution, or completion of the national voluntary scheme and six 
modules of the diploma. Those already practicing in the field must complete three 
modules of the diploma.13   
In the last thirty years there have been significant changes to the Australian legal and 
justice system through the growth of ADR and the move to case management of 
litigation. These changes affect legal practice and influence the ways that law schools 
prepare students for practice.14 Additionally, there have been developments in 
alternative paradigms of practice through the adoption of restorative justice, 
therapeutic jurisprudence and preventative law in the justice system. 15Amongst other 
goals, these processes modify traditional litigious frames of lawyers’ practice. Many 
changes to dispute resolution in courts reflect the underlying dominant premises of the 
ADR movement, such as collaborative problem solving, and provide an alternative 
construction of the role of the lawyer that is more holistic in its approach to legal 
problems and includes attention to emotion.16 Australian academics Michael King, 
Arie Frieberg, Becky Batagol and Ross Hyams argue that there has been increasing 
criticism of adversarialism: 
Contemporaneously, this period has also seen the emergence and 
development of new paradigms of justice: restorative, therapeutic, 
managerial, technocratic, collaborative, participatory and others. Some 
overlap, some are complementary and some are in conflict. Some of 
                                                
13 Family Law (Family Dispute Practitioners) Regulations 2008; see also Australian Government, 
Attorney General’s Department, Family Dispute Resolution Practitioner Accreditation 
http://www.ag.gov.au/www/agd/agd.nsf/Page/Families_FamilyRelationshipServicesOverviewofProgra
ms_ResearchandEvaluation_ForPotentialFamilyDisputeResolutionPractitioners at 3 January 2012. 
14 
Bobette Wolski, ‘Reform of the Civil Justice System Two Decades Past - Implications for the Legal 
Profession and for Law Teachers’ (2009) 21 Bond Law Review 192.  
15 
Susan Daicoff, ‘Law as a Healing Profession: The “Comprehensive Law Movement”’ (2006) 6 
Pepperdine Dispute Resolution Law Journal 1. For the Australian context of these alternative 
paradigms of practice in the legal and justice system: King et al, above n 3, ch 1. 
16 
Michael King, ‘Restorative Justice, Therapeutic Jurisprudence and the Rise of Emotionally 
Intelligent Justice’ (2008) 32 Melbourne University Law Review 1096. For the rise of non-adversarial 
approaches in Australian criminal law, often seen as connected to ADR: Arie Freiberg, ‘Non-
adversarial Approaches to Criminal Justice’ (2007) 16 Journal of Judicial Administration 205. 
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these new paradigms reflect a dissatisfaction or frustration with the 
adversarial system and the way that it resolves, or fails to resolve, 
conflicts.17  
The widespread growth in ADR and the use of mediation and other processes in 
court-connected contexts, has led to a change in the professional identity of lawyers.18 
Lawyers’ understanding of ADR may affect the construction of their identity and 
influence the ways that they practice.19 This growth in the use of ADR in the 
Australian legal and justice system means that law students need to understand a 
variety of options in ADR,20 including mediation. In the Canadian and United States 
context where ADR processes are also increasingly common, Julie Macfarlane21 
posits that legal education is a highly significant influence in lawyers’ concepts about 
                                                
17 
King, et al, above n 3, 1
. 
 
18 
Julie Macfarlane, The New Lawyer: How Settlement is Transforming the Practice of Law 
(University of British Columbia Press, 2008) 2-3. 
19 
Recognition of changing paradigms of legal practice and postmodernist understandings of the 
multiplicity of ‘truths’ mean that lawyers will have to learn new roles in such processes as mediation: 
Carrie Menkel-Meadow, ‘The Trouble with the Adversarial System in a Postmodern, Multicultural 
World’ (1996) 38 William and Mary Law Review 5, 37-39. Lawyers in Australia need to consider how 
to contribute to their client’s best interests in mediation: Chiara-Marisa Caputo, ‘Lawyers’ Participation 
in Mediation’ (2007) 18 Australasian Dispute Resolution Journal 84; Olivia Rundle, ‘A Spectrum of 
Contributions that Lawyers can Make to Mediation’ (2009) 20 Australasian Dispute Resolution 
Journal 220. Lawyers, on occasion, will need to act for the clients in ways that promote relationship 
concerns, including understanding the other party’s point of view, as well monetary issues: Jonathan 
Hyman, ‘Four Ways of Looking at a Lawsuit: How Lawyers Can Use the Cognitive Frameworks of 
Mediation’  (2010) 34 Washington University Journal of Law and Policy 11. 
20 
There are a number of ADR options including facilitative processes ie negotiation, facilitation, 
partnering, conferencing, mediation; advisory processes ie conciliation, neutral evaluation, case 
appraisal, dispute counseling, expert referral and determinative approaches ie expert determination, 
independent fact finding, mini trial, arbitration: see generally NADRAC, above n 4. Students arguably 
also need to understand new problem solving courts and non-adversarial justice, see King et al, above 
3, ch 16. 
21 
Macfarlane, above n 18, 223-224. Legal education can promote holistic problem-solving and 
creativity in law students: Carrie Menkel-Meadow, ‘Aha? Is Creativity Possible in Legal Problem 
Solving and Teachable in Legal Education?’ (2001) 6 Harvard Negotiation Law Review 97. Menkel-
Meadow argues that legal education benefits from an interdisciplinary approach: 106.  
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their roles in practice, and their interaction with clients. She argues that these concepts 
need to change to suit the new dynamics of legal practice. Recently, in Australia, Tom 
Fisher, Judy Gutman and Erika Martens22 demonstrated a link between non-
adversarial orientations and concepts of conflict in legal education. Their research 
explored the impact of a first year compulsory subject entitled ‘Dispute Resolution’ 
on the legal and conflict frameworks of students at La Trobe University in Victoria. In 
this subject, students learned ADR processes and practiced mediation and negotiation 
skills. The results of this research revealed that after learning ADR, students shifted to 
more collaborative frameworks than those they demonstrated at the beginning of the 
course. This research followed a study by Ronald Pipkin in the United States that 
showed similar benefits for law students when studying ADR, combating the 
traditional adversarial constructs in legal education. 23 The teaching of ADR can be 
said to be part of new trends in legal education that better prepare students for 
practice.  Movements in the law and legal education, such as therapeutic 
jurisprudence, advocate improved teaching in law schools to assist students to 
understand the full dimensions of legal practice including the emotional and 
psychological needs of clients.24  
In terms of practice the place of ADR court-connected contexts, and what these 
processes are trying to achieve is contested. There are differing views as to what ADR 
can achieve in the legal and justice system.25 ADR grew out of a number of different 
                                                
22 
Tom Fisher, Judy Gutman and Erika Martens, ‘Why Teach Alternative Dispute Resolution to Law 
Students Part 2: An Empirical Survey’ (2007) 17 Legal Education Review 67.  
23 
Ronald Pipkin, ‘Teaching Dispute Resolution in the First Year of Law School: An Evaluation of the 
Program at the University of Missouri-Columbia’ (1998) 50 Florida Law Review 610.  
24 
Bruce Winick, ‘Using Therapeutic Jurisprudence in Teaching Lawyering Skills: Meeting the 
Challenge of the New ABA Standards’ (2005) 17 St Thomas Law Review 429, 436-437. For an analysis 
of the lawyer’s role in the criminal law context that deals with a clients’ psychological needs: David 
Wexler, ‘Therapeutic Jurisprudence and the Rehabilitative Role of the Criminal Defence Lawyer’ 
(2005) 17 St Thomas Law Review 743. Research shows that traditional legal education, with its 
competitive, adversarial culture, may result in decreases in student mental well-being: Lawrence 
Krieger, ‘Human Nature As a New Guiding Philosophy for Legal Education and the Profession’ (2008) 
47 Washburn Law Journal 247. 
25 
Robert A Baruch Bush, ‘Staying in Orbit, Or Breaking Free: The Relationship of Mediation To the 
Courts Over Four Decades’ (2008) 84 North Dakota Law Review 705.  
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and competing interests.26 Some proponents value the potential for ADR to provide 
dispute processes that are vested in the community and outside the restrictions of the 
legal system.27 Others see the efficacy of courts and other institutions adopting ADR 
in order to reduce court lists and provide for speedier engagement with disputes.28 The 
role of lawyers in ADR is crucial to the success of court-connected processes. 
Although some research has been undertaken into the effects of ADR on the 
management of litigation and the ways lawyers practice in the context of ADR, 
ongoing research is needed to examine the responsibilities of lawyers in dispute 
resolution, assessing their role as gatekeepers and exploring their influence on 
clients.29 
Some commentators criticise the acceptance of ADR in our legal and justice systems. 
                                                
26 
Carrie Menkel-Meadow, ‘When Dispute Resolution Begets Disputes of its Own: Conflicts Among 
Dispute Professionals’(1996-1997) 44 UCLA Law Review 1871, 1872. 
27 
Bush, above n 25, 711-713. 
28 
Astor and Chinkin, above n 1, 7-10. Marc Galanter has argued that the perception that litigation is 
‘exploding’ in the United States is overstated: Marc Galanter, ‘Reading the Landscape of Disputes” 
What we Know and Don’t Know (And Think We Know) About Our Allegedly Contentious and 
Litigious Society’ (1983) UCLA Law Review 4. Recently, in the United States, there appear to be less 
trials due to the operation of ADR: Kimberlee Kovach, ‘The Vanishing Trial: Land Mine on the 
Mediation Landscape or Opportunity for Evolution: Ruminations on the Future of Mediation Practice’ 
(2005) 7 Cardozo Journal of Conflict Resolution 27. 
29 
William Felstiner, Richard Abel and Austin Sarat, ‘The Emergence and Transformation of Disputes: 
Naming, Blaming, Claiming…’ (1980-1981) 15 Law and Society Review 631, 645. Felstiner et al argue 
that legal claims emerge from our construction of events. Potential litigants must see an event as 
causing harm and blameworthy, and lawyers frame such experiences into a legal category that can form 
the basis of litigation. Recent research suggests that the impact of lawyers affect the clients’ view of 
mediation and the clients’ opportunity to improve the relationship with the other party(s): Jean Poitras, 
Arnaud Stimec and Jean-Francois Roberg, ‘The Negative Impact of Attorneys on Mediation Outcomes: 
A Myth or a Reality?’ (2010) 26 Negotiation Journal 9,12-14. Tamara Relis argues that the approach 
of the lawyer to mediation will impact upon the dispute and the lawyers’ approach may vary according 
to the gender of the lawyer with the female lawyer being more collaborative and relationship focused: 
Tamara Relis, Perceptions in Litigation and Mediation: Lawyers, Defendants, Plaintiffs, and Gendered 
Parties (Cambridge University Press, 2009) 245. In the context of family law Australian research has 
shown family lawyers to assist clients in decision making in mediation, adding value to the process and 
promoting non-adversarial strategies: Becky Batagol and Thea Brown, Bargaining in the Shadow of the 
Law: The Case of Family Mediation (Themis Press, 2011).  
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For instance, Robert Abel30 argues that the use of private ordering, that is, decisions, 
and solutions reached outside the public realm of the court, results in power shifting 
to the bureaucracy and away from the courts, with the potential likelihood that 
disadvantaged groups are discouraged from pursuing their legal entitlements. 
Similarly, Owen Fiss warns of the dangers of a settlement culture in the law. In his 
seminal essay on the theme, he argues ‘Against Settlement’31 and voices a variety of 
concerns such as the fear that imbalances in resources prevent the poorer party in 
litigation from gathering and analysing sufficient information to assess the case 
against them and to make a judgement of fair settlement terms. Financial pressure 
may thus result in the acceptance of a relatively low amount, or encourage a race to an 
early settlement rather than a full exploration of options. Further, the high cost of 
litigation may force settlement even where a party has a meritorious claim.32 The 
experience of a trial tests evidence and assertions in a way that most private ordering 
processes cannot achieve. He argues that ensuring compliance of consent orders that 
are later breached may pose difficulties for courts where there has been no trial 
process.33   
According to Fiss, courts have a normative role in society to deliver judgements that 
provide authoritative statements of shared societal values.34 This opportunity is 
diminished where there is a widespread focus on speedy settlement promoted by 
private ordering processes. The cost imperatives of courts, with long backlogs of 
cases, mean that private ordering is promoted and litigants and society in general are 
thus denied experience of the court system.35 Although Fiss rejects an adversarial 
approach to law for its own sake, he argues that legal education requires law students 
to be adept at litigation so that they can advocate appropriately for their clients’ 
                                                
30 
Richard Abel, ‘The Contradictions of Informal Justice’ in Richard Abel (ed), The Politics of 
Informal Justice, (Vol 1, 1982). 
31 
Owen Fiss, ‘Against Settlement’ (1984) 93 Yale Law Journal 1073. 
32 
Ibid 1076-1078 
33 
Ibid 1083. 
34 
Ibid 1085.
 
 
35 
Ibid 1088-1089. 
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rights.36 
Yet an over-emphasis on the potential for ADR to offer a diminished experience of 
justice may prevent appreciation that ADR processes can not only provide speedier, 
more cost effective processes, but also potentially offer more empowering alternatives 
to litigation.37 The court system is not necessarily accessible by many prospective 
litigants due to the prohibitive costs of litigation.38 ADR does provide a cost effective 
alternative to those who cannot afford litigation and generally these processes can be 
convened more quickly than a court hearing. However, the kind of ADR experience 
that parties are offered is important when considering the benefits of these processes. 
For example, there is a danger that litigation paradigms will co-opt and transform 
processes such as mediation so that they mirror the traditional adversarial legal 
approach to dispute resolution.39 An adversarial approach to mediation jeopardises the 
possible benefits of the process such as self-determination for parties by introducing 
rights-based and combative tactics to the mediation room. The institutionalisation of 
mediation has resulted, in some court-connected programs, in the rise of an 
evaluative, as opposed to a facilitative, model of mediation.40 In the facilitative model 
there is an emphasis on party empowerment where parties make their own decisions 
                                                
36 
Ibid 1089. 
37 
For the benefits of mediation, including generally high party satisfaction rates: Laurence Boulle, 
Mediation: Principles, Process, Practice (LexisNexis, Butterworths, 3rd ed, 2011) ch 1. Relis argues 
that ADR and in particular mediation, can assist with integrating client’s ‘legal and non legal interests’; 
promoting an ‘ethic of care’ in line with the aims of therapeutic jurisprudence: Relis, above n 29, 15. 
38 
Astor and Chinkin, above n 1, 27. In the Victorian context a major report into the civil legal system 
established that cost considerations mean that many meritorious claims are not litigated: Victorian Law 
Reform Commission (VLRC), Civil Justice Review: Report (2008) 77.  
39 
Carrie Menkel-Meadow, ‘Pursuing Settlement in an Adversary Culture: A Tale of Innovation Co-
opted or “The Law of ADR”’ (1991-1992) 19 Florida State University Law Review 1. 
40 
Nancy Welsh, ‘The Thinning Vision of Self-determination in Court-Connected Mediation: The 
Inevitable Price of Institutionalization?’ (2001) 6 Harvard Negotiation Law Review 1, 23. In Victoria 
recent research has pointed to the use of evaluative mediation in some contexts in the Supreme and 
County Courts and the negative impact upon the parties’ experience of the process (although overall 
satisfaction with mediation was evident in the research): Tania Sourdin and Nikola Balvin, ‘Mediation 
in the Supreme and County Courts of Victoria: A Summary of the Results’ (2009) 11 Alternative 
Dispute Resolution Bulletin 41.  
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by engaging in collaborative problem solving.41 In the evaluative model, parties are 
given advice by the mediator about such issues as the likely court outcomes should 
the parties proceed to trial. Sometimes in evaluative mediation, the mediator exerts 
pressure on the parties to settle, thus diminishing party self-determination and 
decision-making.42 In forms of mediation other than evaluative or settlement-focused 
approaches, including the facilitative model, reaching party consensus and self-
determination are central.  
ADR processes can thus be used to decrease pressure on courts but may not 
effectively provide litigants with alternative processes that enhance party self-
determination.43 Such approaches to ADR may, in fact, undermine the quality of 
justice provided by our legal system.44 Evaluative mediation in the court-connected 
context may decrease parties’ experience of procedural justice.45 Research shows that 
being able to tell their story in full during a process and being treated with respect by 
a third party can sometimes be more important to parties than the ultimate outcome of 
a dispute.46 Research into procedural justice indicates that litigants wish to feel heard 
by the authority figure of a third party when engaged in dispute resolution of some 
                                                
41 
Carole Brown, ‘Facilitative Mediation: The Classic Approach Retains Its Appeal’ (2003-2004) 4 
Pepperdine Dispute Resolution Journal 279. 
42 
Lela Love, ‘The Top Ten Reasons Why Mediators Should Not Evaluate’ (1997) 24 Florida State 
University Law Review 937. Some commentators argue that the rise of evaluative mediation is 
inevitable: e.g. Jeffrey Stemple, ‘The Inevitability of the Eclectic: Liberating ADR from Ideology’ 
(2000) Journal of Dispute Resolution 247. For a contrary view: Lela Love and Kimberlee Kovach, 
‘ADR: An Eclectic Array of Processes, Rather than One Eclectic Process’ (2000) 2 Journal of Dispute 
Resolution 295. 
43 
Robert A Baruch Bush, ‘Substituting Mediation for Arbitration: The Growing Market for Evaluative 
Mediation and What it Means for the ADR Field’ (2002) 3 Pepperdine Dispute Resolution Law 
Journal 111.  
44 
Nancy Welsh, ‘The Place of Court-Connected Mediation in a Democratic Justice System’ (2004) 5 
Cardozo Journal of Conflict Resolution 117, 138-142.  
45 
Nancy Welsh, ‘Disputants’ Decision Control in Court-Connected Mediation: A Hollow Promise 
Without Procedural Justice’ (2002) Journal of Dispute Resolution 179, 185-187. 
46 
Ibid.  
  
   20 
kind.47 If a litigant believes that a process accords with procedural justice they will be 
more likely to ‘live with’ the decision and thus also to carry out any court orders.48 
Nancy Welsh argues that the experience of procedural justice for litigants should be 
built into court-connected mediation processes.49 Some models of mediation, such as 
the facilitative model, are said to include procedural justice, but other models also 
encourage more comprehensive storytelling from parties that provides these 
procedural benefits.50   
Despite the significance of procedural justice to parties it is difficult to convince some 
sections of the legal profession of the benefits of this approach for their clients.51  This 
is because ideas of party empowerment and self-determination are concepts integral to 
many facilitative ADR processes, particularly mediation, yet for many lawyers ADR 
processes are primarily focussed on the settlement of a dispute.52 Parties’ experience 
of ADR will be affected by the kind of practice that they participate in. Where 
lawyers dominate, as in courts, the focus has usually been around achieving 
settlement through evaluation.53  
                                                
47 
Tom Tyler, ‘What is Procedural Justice? Criteria Used by Citizens to Assess the Fairness of Legal 
Procedures’ (1988) 22 Law and Society Review 103. 
48 
Ibid. For a discussion of procedural justice in relation to the ADR process of restorative justice: Tom 
Tyler, ‘Restorative Justice and Procedural Justice: Dealing with Rule Breaking’ (2006) 62 Journal of 
Social Issues 307. 
49 
Nancy Welsh, ‘Making Deals in Court-Connected Mediation: What’s Justice Got To Do With It?’ 
(2001) 79 Washington University Law Quarterly 787. 
50 
Boulle, above n 37, 44-48; Bernard Mayer, Beyond Neutrality (Jossey-Bass, 2004) 23-28; Bruce 
Winick and David Wexler, Judging in a Therapeutic Key: Therapeutic Jurisprudence and the Courts 
(Carolina Academic Press, 2003) 129. 
51 
Nancy Welsh, ‘Looking Down the Road Less Traveled: Challenges to Persuading the Legal 
Profession to Define Problems More Humanistically’ (2008) Journal of Dispute Resolution 45, 53-57.  
52 
Bush, above n 25, 734-735.
 
 
53 
Ibid 734. There has been some success in the Australian family law jurisdiction with party 
satisfaction with mediation, although there are still concerns, such as the issue of violence: Astor and 
Chinkin, above n 1, ch 10. 
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According to Leonard Riskin and Nancy Welsh,54 problem definition is the major 
dilemma facing courts, blocking the provision of procedural justice through 
mediation. Riskin and Welsh point to the tendency for the problems or issues in 
mediation in court-connected civil contexts in the United States to be constrained to 
substantive or rights aspects of the dispute.55 Such a narrow definition generally does 
not include the emotional issues surrounding legal disputes and excludes any focus on 
the ‘satisfaction’ or procedural justice aspects of a client’s experience of mediation. 
This restricted definition tends to reflect lawyers’ traditional bilateral negotiation 
practices, that is, it may lead to such practices as the avoidance of joint meetings in 
favour of keeping the parties in separate rooms. Riskin and Welsh argue that: 
[s]uch procedures typically exclude a consideration of the parties’ 
motivations. In addition, they usually emphasise private caucuses 
rather than joint session, and offer few, if any, opportunities for the 
parties to speak or listen to each other directly’.56  
In a recent Australian example of this trend to narrow problem definition Tania 
Sourdin’s57 evaluation of mediation in the Supreme and County Courts in Victoria 
found that, in some instances, mediation processes included limited party statements 
(where legal representatives would dominate the opening statements), restricted use of 
interest-based bargaining approaches and extensive use of shuttle negotiation 
techniques. Sourdin’s research shows that: 
Some mediations may be conducted in a way that is more comfortable 
for lawyers, rather than disputants. Lawyers choose the mediators and 
lawyers therefore play an important role in determining the process 
adopted.58  
                                                
54 
Leonard Riskin and Nancy Welsh, ‘Is That All There Is?: The Problem in Court-orientated 
Mediation’ (2008) 15 George Mason Law Review 863.  
55 
Ibid 864. The authors do not address family law mediation in their discussion due to the particular 
relationship concerns of that jurisdiction: 864. 
56 
Ibid 866.
 
 
57 
Tania Sourdin, Mediation in the Supreme and County Courts of Victoria (2009).  
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Ibid iv.
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Sourdin’s research found that parties expressed satisfaction with mediation in the 
courts, but that the process they experienced did not allow them to participate fully. 
The report recommends, amongst a number of initiatives, the requirement that only 
mediators accredited under the National Mediation Standards be permitted to mediate 
in the Supreme Court to incorporate an element of quality assurance in the mediation 
program.59 The report also includes recommendations relating to greater court 
oversight in relation to mediation, as well as various initiatives to attempt a shift in the 
culture of lawyers practising in the court.60 These findings from the evaluation of 
mediation practices in Victoria are mirrored in research in Tasmania.61 In interviews 
with solicitors operating in the Tasmanian Supreme Court jurisdiction, Olivia Rundle 
found that these lawyers were mainly concerned with achieving settlement.  The 
lawyers were often reluctant to involve clients in opening statements, citing concerns 
that clients might divulge information that may later harm their legal case.62 In this 
context the model used resembled the evaluative approach, where party participation 
is not prioritised. The approach of the lawyers accorded with the aims of the court to 
achieve efficient and timely settlement.63 These recent reports of lawyers’ practice in 
Australian mediation highlight the need to broaden the focus from the frame of legal 
issues to include the wider dimensions of conflict in court-connected contexts. The 
research in Victoria and Tasmania also demonstrates the predominance of the 
evaluative and settlement models of mediation in courts and implies the influence of 
the lawyers’ frame of practice. 
Whether a process can be empowering for a party, and driven by more than merely 
the desire to achieve settlement, will be influenced by the model of ADR adopted as 
there are now a number of models that resist the court-connected settlement orientated 
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approach. For instance, some proponents of mediation suggest that the promise of this 
process is to transform human conflict and to contribute to citizens being better able 
to deal with disputes.64 The realisation of these opportunities depends on the model 
practiced by ADR practitioners, the place of ADR in institutionalised settings, and 
also requires a focus on maximizing self-determination and bettering relationships.65 
There are now a variety of mediation models that favour a relational focus, with the 
aim of shifting away from the settlement imperative of much of court-connected 
ADR.66 However, it is acknowledged that such relationship framed approaches will 
not be suitable for every legal dispute.  Clients may be focussed on achieving 
settlement without any interest in having an ongoing relationship with the other party 
to the conflict.  
Robert Baruch-Bush argues that mediator efforts in the past to break away from the 
influence of courts have not met with success.67 Mediation practice that influences 
parties to settle is due to the managerial needs of courts to reduce caseloads. This 
imperative has distorted previous efforts by mediators to steer clear of settlement-
orientated practice. Bush argues that attempts to break free of courts, to move out of 
their orbit, is only possible where there is a pluralism of practice and more recent 
models operate separately from the courts.68 He is understandably pessimistic 
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regarding the colonisation of mediation by courts however, I would argue that 
emergent models of mediation can influence practice in court-connected contexts in 
helping government, policy makers and the legal profession consider the relationship 
dimensions of conflict. Although many players in disputes including mediators, 
lawyers and clients will aim to achieve settlement attention should be paid to the 
emotional dimensions of disputes and relational concerns.  
This frame of current ADR practice, particularly in regards to mediation can be 
traced, in part, to lawyers’ initial legal education.69  This is because the experience of 
legal education promotes an adversarial frame of practice, a ‘standard philosophical 
map’ that privileges a rights-based focus in dispute resolution.70 To encourage greater 
attention to the wider concerns of conflict, courts, lawyers and mediators need to be 
open to outcomes that are more than settlement orientated. They need to be educated 
about emergent theory and practice in ADR, including newer models of mediation. In 
this way ADR practice in courts may change, either through influence on present 
dominant models or through the practice of emergent models, and thus provide their 
clients with a greater experience of procedural justice and increased self-
determination. However, currently these emergent models, which can be termed 
second generation practice, are rarely practised in court-related contexts in 
Australia.71 In the next section of this chapter I discuss present day ADR practice in 
Australia in detail. 
1.3 ADR IN AUSTRALIA 
In Australia, growth of ADR occurred from the 1970s and early 1980s in 
neighbourhood or community justice centres, in industrial conciliation and in family 
law. The court systems in Australia then adopted ADR, primarily using mediation 
processes in case management to encourage swifter processes and higher rates of 
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settlement of disputes.72 In both Victoria and Queensland, the two states of Australia 
in which I undertook research for this thesis, there has been significant growth in 
court initiatives relating to ADR.73 Concurrent with the growth in the use of ADR 
there has been a rise in the jurisdiction of tribunals, such as the Commonwealth 
Administrative Appeals Tribunal (AAT).74 In 1998, the Victorian Civil and 
Administrative Tribunal (VCAT) was established with a broad jurisdiction.75 More 
recently in 2009, Queensland introduced a similar tribunal, the Queensland Civil and 
Administrative Tribunal (QCAT).76 Tribunals offer more relaxed rules relating to 
evidence than courts; they facilitate self-representation by litigants and also provide 
the opportunity for parties to attend mediation. In addition to ADR processes and 
tribunals, Australian governments have also introduced new problem-solving courts.77 
These courts have been initiated in the criminal justice area to deal with drugs, family 
violence, and mental health concerns, as well as to encompass some areas of civil law, 
such as housing and debt matters.78 For example, in the Victorian Neighborhood 
Justice Centre, the magistrate deals holistically with court users’ problems in both the 
civil and criminal jurisdictions using therapeutic jurisprudence, restorative justice and 
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mediation.79 The philosophies of problem-solving courts have much in common with 
some of the approaches in ADR, particularly mediation, and their judicial officers 
need highly developed communication skills and a solution-focused approach.80 
Despite these healthy initiatives promoting party empowerment and non-adversarial 
approaches, practice in Australia in processes such as mediation frequently undermine 
party self-determination.81 As indicated earlier in this chapter, Sourdin’s and Rundle’s 
recent research shows mediation in court-connected contexts in Victoria and 
Tasmania focuses primarily on rights with little party engagement in the process. In 
response to the slow adoption of ADR in Australia, successive government reviews of 
litigation have been critical of lawyers’ resistance to alternative processes.82 This 
resistance is ongoing in sections of the legal profession and may be due to the 
perception of a threat from ADR. Some groups view ADR as restricting the 
opportunity for lawyers to conduct litigation, due to high settlement rates resulting 
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from processes such as mediation.83 Also, deficiencies in legal education and 
consequent lack of awareness by lawyers of the values, philosophy and processes of 
ADR result in a focus on the adversarial system and appellate decisions with 
insufficient emphasis on ADR.84   
There have been recent legislative initiatives to address the persistent adversarial 
frame of practice of Australian lawyers. For example, in Victoria there have been 
changes to civil procedure through the Civil Procedure Act 2010 (Vic). Under s 1(2) 
of this Act there is an enhancement of court case management powers with the 
prioritisation of ADR and the early facilitation of disputes. This legislation attempts to 
promote access to justice through the improved use of case management and ADR.85 
However, after a recent change of government, one of the key features of the new 
civil procedure legislation, pre-litigation requirements, was repealed. Under Chapter 3 
of the Act lawyers were required to engage in negotiation and information sharing 
prior to litigation. This initiative was repealed by the Civil Procedure and Legal 
Profession Amendment Act 2011 (Vic), due to criticism by Victorian lawyers that the 
pre-litigation requirements were too burdensome on the legal profession and may add 
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to the costs of proceedings.86  
Other provisions of the legislation dealing with ADR have been retained.87 The 
legislation imposes various obligations under Chapter 2, relating to the ‘overarching 
purpose’ and ‘overarching obligations’ that affect the ways that judges, lawyers and 
clients behave in the civil justice system, and require all participants to be responsible 
for the just, efficient, timely and cost-effective resolution of issues in dispute. As part 
of the widened use of ADR and case management provisions under the legislation, 
lawyers and parties are obligated to engage in all opportunities for settlement of a 
dispute. For example, under s 22 lawyers and parties must use reasonable endeavours 
to resolve disputes and these endeavours may include the use of ADR. Under s 23 
ADR can also be used to, at least, narrow issues in dispute, even if resolution is not 
possible through ADR. Under ss 66-68 the Act explicitly promotes ADR, and 
includes the option of mandatory mediation and other non-binding ADR processes. In 
Queensland case management, early settlement of disputes is encouraged through the 
Uniform Civil Procedure Rules 1999 (Qld). Under rule 5(1) the general objective of 
the rules, similar to those of the new Victorian provisions, is to facilitate the just and 
expeditious resolution of disputes at minimal expense.88 ADR, including mediation, is 
also routinely used in the Queensland courts as part of case management to facilitate 
the early resolution of disputes.89 
At a Federal level in Australia, government policy has also increasingly supported 
ADR. For example, the report, A Strategic Framework to Justice in the Federal Civil 
Justice System, recommends increased use of ADR and case management and the 
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better education of lawyers in non-adversarial processes.90 Subsequent legislation, the 
Access to Justice (Civil Litigation Reforms) Amendment Act 2009 (Cth), amends the 
Federal Court Act 1976 (Cth) and imposes an overarching purpose that the just 
resolution of disputes according to law should proceed as quickly, inexpensively and 
efficiently as possible. The provisions of the legislation encourage ADR 91 and are 
similar to the Victorian legislation. Additionally, there is a recent report by NADRAC 
about the possible increase in the use of ADR in civil litigation in the federal sphere.92 
This report recommended the inclusion of pre-action litigation requirements.93 This 
resulted in the Civil Dispute Resolution Act 2011 (Cth) that introduces pre-litigation 
procedures in federal civil litigation.94 These provisions are similar to those repealed 
by the Victorian government. Under ss 6-7 applicants must file ‘genuine steps’ 
statements prior to litigating. These ‘genuine steps’ statements must include initiatives 
to engage with the dispute or there may be later cost penalties in subsequent litigation. 
Under s 4(1A) the ways to resolve a dispute are suggested by the legislation in a non-
exhaustive list and are notably broad in nature, ranging from the exchange of 
information to the use of ADR.  
Some of the most comprehensive pre-litigation ADR requirements in Australia are 
evident in family law. Since 2006, pre-litigation requirements for parenting matters 
under s 60I require ‘genuine’ engagement in a family dispute resolution process prior 
to filing to litigate regarding parenting disputes, although exceptions do apply.95 The 
2006 changes to the Act introduced a wide definition of the kinds of processes that 
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must be undertaken. Under s 10F ‘family dispute resolution’ (FDR) encompasses 
processes (other than a judicial process) where an independent third party helps 
separated or divorced parents to resolve disputes. FDR in practice is most often family 
mediation.96 The changes to family law also included initiatives to support the use of 
less adversarial trials (LATS) that provide significant innovations to family court 
litigation with a focus on party engagement and a move away from traditional 
adversarial trials.97 Such changes to civil procedure and family law are evidence of 
the commitment of governments to encourage settlement prior to litigation through 
the use of ADR,98 although these initiatives have met some resistance largely 
traceable to the continued adversarial frame of practice of many Australian lawyers. 
1.4 FIRST GENERATION PRACTICE: NEGOTIATION AND MEDIATION 
Overall, the two most commonly used ADR processes in Australia, particularly in the 
court-connected context, are negotiation and mediation.99 Precise definitions in the 
discipline area of ADR are difficult due to debates over what each process 
encompasses.100 The practices that have been adopted in Western countries in relation 
to negotiation and mediation are often centred on the ‘Harvard’ integrative bargaining 
approach.101 This model of negotiation has been adopted in the facilitative model of 
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mediation.102  The integrative model of negotiation and the facilitative model of 
mediation can be categorised as first generation practice because, amongst a number 
of characteristics, these approaches have an instrumental focus on the gaining of 
agreement and frame bargaining around individualistic interests.103 That is in these 
approaches there is a focus on gaining settlement and the frame of practice is on 
individuals gaining a preferred outcome, rather than wider concerns of relationships 
or community. While relationships and emotions may not be completely ignored in 
facilitative mediation, the main emphasis is often on achieving outcomes. First 
generation practice is a common approach in both the practice and teaching of 
negotiation, but has recently received significant criticism, although many continue to 
value this approach and seek to build on it rather than entirely replace it.104 I now 
discuss the evolution of first generation practice and pedagogy in negotiation. 
1.4.1 NEGOTIATION 
Negotiation is used in a number of ways in society. For instance direct negotiation is 
where parties in conflict discuss their issues and concerns in person, and this 
communication may lead to some form of agreement.105 In a legal context, lawyers 
will often represent parties in conflict negotiations and this can be categorised as 
‘indirect’ negotiation. NADRAC describes indirect negotiation as: 
    a process in which the parties to a dispute use representatives (for  
example, lawyers or agents) to identify issues to be negotiated, develop 
options, consider alternatives and endeavour to negotiate an agreement. 
The representatives act on behalf of the participants, and may have 
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authority to reach agreements on their own behalf. In some cases the 
process may involve the assistance of a dispute resolution practitioner 
(the facilitator) but the facilitator has no advisory or determinative role 
on the content of the matters discussed or the outcome of the process, 
but may advise on or determine the process of facilitation.106    
In indirect negotiation, the lawyer’s role is to negotiate on behalf of a client.107 There 
are a variety of theories of negotiation ranging from the adversarial bargaining 
approach of distributive or zero-sum negotiation to the more collaborative approach 
of integrative or interest-based/problem-solving negotiation, or as it is sometimes 
known ‘principled negotiation’.108 These approaches are based largely on Western 
notions of negotiation and some writers have emphasised the need to consider 
negotiation from other cultural perspectives.109 A range of practices exist in legal 
negotiation, but many argue that the distributive approach, coupled with an 
adversarial approach to bargaining is the most common legal orientation to conflict 
due to its similarity to the philosophical underpinnings of traditional legal practice 
advocacy.110 Some academics and practitioners argue for a shift in the legal culture to 
encourage lawyers to adopt non-adversarial approaches to negotiation that focus on a 
problem-solving approach to client’s legal and personal issues.111 Carrie Menkel-
Meadow argues for an engagement with underlying interests, as opposed to positions, 
in thinking about settlement options and asks legal negotiators to consider, amongst 
other issues, whether the solution was fair and just for the parties:  
Adversarial assumptions affect not only the quality of solutions to 
negotiated problems but also the process by which these solutions are 
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reached. This is especially important because the type and quality of 
solutions may depend a great deal on the process used. The adversarial 
conception of negotiation produces a particular mindset concerning the 
possible solutions which then tend to produce a competitive process. 
This in turn may cause the parties to miss opportunities for expanding 
the range of solutions.112   
The narrow mind-set of some lawyers, identified by Menkel-Meadow as constraining 
the creative possibilities of negotiation, has been criticised by other writers,113 
particularly in the context of court processes. In court-connected contexts negotiation 
can occur both prior to litigation and at any time before the final determination of a 
matter. Too often though, the shadow of the law114 falls not only on the substance of 
the issue to be negotiated in the legal context, but also on the way that the issue is 
negotiated, leading to highly adversarial negotiation practices. While some writers115 
argue that an adversarial approach to negotiation is sometimes necessary, many 
theorists point to the range of ADR processes that are now available and the need for 
lawyers to more widely adopt collaborative approaches in legal negotiations.116 In 
particular, problem-solving approaches are advocated to assist clients to deal 
holistically with the myriad issues associated with legal conflicts.117   
Problem-solving negotiation draws from the work of Roger Fisher and William Ury 
and the principled approach to negotiation, often described as the Harvard approach 
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as it was developed as part of the Harvard Negotiation Project.118 This approach 
attempts to explore options in such a way that parties are able to settle their dispute 
using a win/win approach. In contrast to the adversarial/distributive approach which is 
the other main form of negotiating technique, principled negotiation avoids a highly 
competitive mindset; one party does not lose everything nor does the other party win 
everything. Whereas the adversarial/distributive approach is characterised by 
positional bargaining and a focus upon finite resources, the integrative (principled) 
approach looks at options in a creative manner to allow the parties to seek mutually 
beneficial solutions.  
Fisher and Ury advocated the following four concepts in their original model of 
negotiation. They provide a framework for the strategies and techniques of integrative 
bargaining:   
(i) Separate the people from the problem. In this approach the emotional 
dimensions of a dispute are separated from the substance of the conflict.119 
(ii) Focus on interests rather than positions. This approach asks a negotiator to ask 
for the reasons behind stated positions.120 
(iii) Invent options for mutual gain. This approach asks for creative option 
generation and problem-solving to explore mutual gains for the parties 
involved in conflict. Parties look for ‘win/win’ solutions.121 
(iv) Use objective criteria. This approach asks negotiators to research objective 
information to provide a benchmark for the issues reached in agreement.122 
Together with other theorists, Fisher and Ury have further developed this model to 
include preparation for negotiation, exploration of relationships and to incorporate the 
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emotional dimensions of conflict.123 Despite ongoing development, critics of 
contemporary negotiation theory point to the lack of engagement with many issues of 
identity in negotiation models.124 Many of the prominent theories, such as the Harvard 
approach, fail to adequately deal with the impact of culture and power both in 
negotiation and in the allied process of mediation, and they can also be assessed as 
addressing emotional concerns too simplistically.125 The dominant conception of 
negotiation as an instrumental process focussing on reaching agreement can sideline 
other concerns in the process, such as relationships and the potential for negotiation to 
be transformative.126 Linda Putman states that concerns about instrumentality lead to 
negotiation being depicted as a way of achieving agreement over substantive issues to 
the exclusion of other concerns in a negotiation.127  This focus on gaining an 
agreement, coupled with a frame of practice skewed towards individual rather than 
relational needs can constrain the opportunities to explore and develop relationship 
that negotiation offers.128 Also, the dominance of a rational frame to decision-making 
results in agreements that fail to address all the dimensions of conflict, including 
emotional concerns.129 She argues that there is a neglected potential for a negotiation 
to be transformative and contribute to fundamental change between the parties: 
Fundamental changes might entail transforming the way individuals 
conceive of the other person, their relationship, the conflict dilemma, 
or the social-political situation. Negotiations can produce fundamental 
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changes in conflicts at the actor level, issue level, rules, structures and 
context of the dispute, however normative and descriptive models 
overlook these changes and center on the settlement itself.130 
In recent years a series of conferences have been devoted to reconsidering negotiation 
practice and pedagogy.131 In the writings resulting from these conferences Putman’s 
criticisms of negotiation have been echoed by other academics, targeting the Harvard 
model and other pragmatic influences in negotiation such as game theory.132 For 
instance, Michelle LeBaron and Mario Patera have analysed the elements of 
traditional approaches to negotiation that include many of the concepts of the 
integrative approach in order to critique the reification of this method. Drawing 
directly from their work the elements they see that threaten a more relational approach 
to negotiation are: 
 Explicit communication and direct confrontation 
 Individualist perspectives on agency and autonomy; 
Competitive assumptions that people will act to maximise individual gains, and 
can be assisted to extend this behaviour to maximizing joint gains if their own 
interests are not compromised;  
 Action-orientation at the expense of a focus on “being” or inaction; 
 Analytic problem-solving; 
 Sequential orientation to time; 
Universalist ideas about the international applicability of interest-based 
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negotiation 
 Agreement as a central measure of success.133 
For LeBaron and Patera the focus on analytical, rational problem-solving and 
individualistic perspectives incorporated in the Harvard model, is largely holding 
back the potential of negotiation to contribute to improved ways for people to interact 
in society. They argue that second generation practice should re-examine the theory, 
practice and education in the negotiation field.134 I discuss the emergent ideas of 
second generation practice in section 1.4.3, but first consider the ADR process of 
mediation, as first generation negotiation practice has been the formative influence in 
the development of mediation. 
1.4.2 MEDIATION 
Traditionally, mediation has been praised for its informality, flexibility and low cost 
in comparison to litigation. It is a private process, the outcomes of which are generally 
not recorded (except in some legislative contexts) and no-one but the parties and the 
mediator themselves are privy to the conduct of the mediation.135 As noted previously 
in this chapter it is valued for enhancing party self-determination in dealing with 
conflict and offers potential for empowering parties. There are a number of 
difficulties in providing a definition of mediation as this process has been given a 
range of meanings and there is no uniformity in approaches to this process.136 Practice 
is highly varied due to the particular professional background, training and personal 
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philosophy of the mediator.137 However, the two most practiced approaches in 
Australia are the facilitative and evaluative models.138 The Australian voluntary 
national mediation accreditation standards provide a definition of mediation that is 
open enough to include a range of models: 
A mediation process is a process in which the participants, with the 
support of a mediator, identify issues, develop options, consider 
alternatives and make decisions about future actions and outcomes. 
The mediator acts as a third party to assist the participants to reach 
their decision.139 
In Australia the facilitative model is privileged in most legislative and court 
contexts.140  
Bush notes that mediation practice has been influenced by the Harvard integrative 
bargaining approach.141 Bush argues that this approach gave mediators a frame of 
practice that: 
… became the basis for the view that mediation should also be seen as 
a process for addressing conflicts through creative, mutual problem-
solving, not just a process of settling cases in the shadow of the 
expected court outcomes. 142 
The facilitative model, drawing from the Harvard integrative approach, can be 
categorised as first generation practice. In contrast, I would argue that evaluative 
mediation is not eligible to be considered first generation practice as it does not 
encourage creative, mutual problem-solving, but uses mediator influence to reach 
settlement and compromises party self-determination. It can be seen as an evolution 
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of practice that has more in common with arbitration and litigation. In the Australian 
standards, known as the National Mediation Accreditation Scheme and Standards 
(NMAS), evaluative mediation is not recognised as a mediation model but is as seen 
as a ‘blended’ approach. Sourdin states that a blended approach is ‘not defined as 
mediation but as an amalgam of processes where the consent of disputants is 
required.’ 143  Notably, in practice many mediators do not adhere to a set model, but 
will move through models during the mediation. This indicates a lack of theoretical 
consciousness from the mediator and a pragmatic ‘doing whatever it takes to settle’ 
approach. For example, Boulle notes that in mediation a mediator might begin with a 
facilitative approach but in parts of the process the mediator may adopt an evaluative 
frame of practice.144   
In the beginning of this chapter, in section 1.2, I canvassed critiques of private 
ordering, evaluative mediation and the lack of procedural justice in much of court-
connected mediation practice. Added to these concerns expressed by critics, there are 
vexed questions relating to facilitative practice. For example, Bush highlights research 
into family mediation that indicates that a focus on problem-solving and settlement 
can undermine the fairness of the mediation process.145 Family mediation, although 
attempting to promote party self-determination in separating couples, often involves a 
mediator influencing parties to settle.146 Mediators selectively facilitate and prioritise 
issues so that settlement is reached and this approach may silence exploration of some 
the parties’ concerns.147 Research over the years shows disadvantage through power 
imbalances for some women and other vulnerable groups in family mediation.148 
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Power imbalances due to family violence are a major and ongoing concern that has 
been explored and critiqued by researchers in the field.149 In Australia, under s 60I of 
the Family Law Act 1975 (Cth) as amended by Family Law Amendment (Shared 
Responsibility Act) 2006 (Cth), family dispute resolution (which includes mediation) 
is now compulsory prior to litigation in matters where children are involved. Under 
the legislation, victims of domestic violence are exempt from attending mediation, 
although screening processes may fail to identify all those who have experienced 
violence. These women may not notify the system that they are victims of violence 
because of feelings of shame or due to fear of the high cost of litigation.150 Thus there 
are a number of matters being mediated where parties have experienced violence and 
strategies need to put in place to ensure that women who experience violence are 
screened out of mediation or are better protected during the process.151 This will 
require education, legislative reform and prioritising family violence in family law.152 
It also requires changes in family mediation practice that better deal with power 
concerns in the process.153 These concerns about mediation have also been voiced in 
research into community mediation.154 
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Culture is another neglected issue in the family jurisdiction, and more widely in other 
areas of mediation practice.155 Negotiators and mediators from Western societies tend 
to adopt Western approaches to conflict. Arguably these approaches fail to consider 
diverse cultural approaches to conflict.156 Too often culture may be conceptualised in 
simplistic terms, with little reflection regarding differences from the dominant norms 
of Western societies.157 Cultural constructs can affect the unfolding story of conflict, 
leading at times to one dominant story whilst other stories told around the mediation 
table may be colonised.158 Reflexive exploration of mediators’ own personal and 
political history, may address cultural concerns in the mediation process.159 Mediators 
need to begin to perceive any cultural biases in their own practices and consider the 
cultural identity concerns of parties more deeply.160  
However, in order to improve mediation practice there must be institutional support 
for a more relational, culturally aware approach to mediation that recognises and deals 
with power imbalances. According to Bush, contemporary mediation practice is 
failing parties due to the influence of courts and the focus on settlement.161 The courts 
do not support the evolution of mediation practice, but instead foster a climate of 
settlement at the cost of relational concerns. In his view, mediation will only thrive if 
it can operate and evolve away from courts.162 Bush argues that new models of 
mediation have developed in reaction to concerns about mediation practice.163  These 
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models resist the settlement focus of much of mediation and articulate new ways of 
approaching practice. These models of mediation hold out the promise of the kind of 
conflict transformation articulated by Putnam. I now canvass the evolution of second 
generation practice and discuss the ways that these conceptions of practice better meet 
parties’ needs in conflict engagement. 
1.5 SECOND GENERATION NEGOTIATION AND MEDIATION 
New approaches to negotiation and mediation are not uniform in their practice 
innovations and many have divergent philosophies and interventions. However, these 
emergent approaches have in common both a critique of dominant models of 
negotiation and mediation, as well as strategies for improvement. For some writers, 
second generation practice is a rejection of many of the premises of first generation 
practice, such as the focus on settlement, an individualistic frame of practice and the 
privileging of rationality.164 For others it is a re-working of the integrative/facilitative 
approaches to address selected criticisms.165 Various initiatives introduced below and 
discussed in detail in chapter three, attempt to improve practices in response to a 
range of concerns such as the issue of emotion in conflict engagement, cultural frames 
of practice and power imbalances. Some writers see second generation practice as an 
approach where there is a shift from an instrumental focus and individualistic frames 
to a more open-ended, relational world-view that can assist in conflict transformation. 
Negotiators and mediators can improve interventions in relation to emotion, culture 
and power by adopting the philosophy of a relational world-view informed by critical 
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theory. I now introduce some of these approaches. 
1.5.1 NEGOTIATION 
In an effort to chart the evolution of second generation practice in negotiation there 
have been a number of conferences bringing together negotiation practitioners and 
teachers from around the world.166 Writings from this conference, including two 
books,167 have raised many issues relating to the content and pedagogy of negotiation 
and articulated a range of ways to define second generation practice. Practitioners and 
teachers contributing to second generation practice are drawn from a variety of fields 
and are not confined to law.168 Of interest in this thesis are those writers who critique 
first generation negotiation scholarship from the perspective of critical theory as this 
approach has synergies with developments in mediation. As noted previously, Putman 
has criticised negotiation for its instrumental focus, individualistic frame of practice 
and the adherence to the rational in negotiation discourse. Putnam advocates a 
nuanced approach to negotiation practice informed by critical theory, particularly 
using discourse analysis in negotiation.169 She argues that opportunities can occur in 
turning points in negotiation; specific critical moments that can assist with conflict 
transformation through ‘changes in meaning that the two sides constructed for the 
issues’.170 Kenneth Fox endorses Putman’s work and argues that the field of 
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negotiation should evolve from the assumptions of first generation practice.171 
Together with LeBaron and Patera172 and Julie Ann Gold, 173 he emphasises that 
stereotypical conceptions of culture predominate in first generation practice. He 
advocates for a construction of culture that recognises it to be fluid and only one 
aspect of identity. Fox also highlights the benefits of postmodernist and social 
constructionist perspectives to negotiation.174 Fox states that adopting critical theory 
has benefits for practice: 
This post-modern view re-orients how we examine negotiation. Instead 
of assuming we can plan, “game” and develop strategic road-maps for 
successful negotiation, this new view shifts our focus to examining the 
language, interactions and meaning that emerge organically as the 
negotiation process unfolds.175 
Emergent theories of negotiation such as these represent a valuable re-examination of 
the field that may promote conflict transformation. This re-examination is not 
confined to negotiation theory and practice but also includes review of negotiation 
pedagogy. First generation practice has developed a particular approach to pedagogy 
that is dominated by the Western-centric frames. First generation pedagogy relies on 
description and practice of role-plays and many teachers will adopt case studies, 
scenarios and debriefing exercises embedding Western constructs of conflict 
engagement and culture.176 Many of the writers engaging with second generation 
practice query the basis of first generation pedagogy and suggest improvements. 
Writers argue that when using first generation pedagogy, lecturers and trainers 
unquestioningly teach students’ individualist, rational approaches to negotiation.177 
These approaches reinforce the first generation frame. Again, as noted in regards to 
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negotiation practice, some of these critiques of learning and teaching do not reject 
first generation efforts but see change as building on previous pedagogy.178 Others 
argue that Western-centric constructs in negotiation pedagogy fail to engage with 
cultural diversity and thus may be alienating to some students. They argue for a more 
radical re-examination of negotiation pedagogy.179 I will discuss issues of pedagogy 
in detail in chapter three, but now consider second generation practice in mediation. 
1.5.2 MEDIATION 
In response to the perceived failures of dominant problem-solving practice in 
mediation, particularly in regards to the widespread use of evaluative mediation and 
the lack of procedural justice in court-connected practice, a number of models have 
developed.180  Many of these models focus on conflict transformation in a manner 
according with Putman’s view of the potential of negotiation to be transformative. 
Bush identifies these new models as the transformative, narrative, insight and 
understanding models of mediation181 and argues that these models focus on goals 
beyond settlement.182   Although, these models are not uniform in their approaches, 
they have some similarities, in that they are not myopically focused on the 
transactional dimensions of disputes and the gaining of agreement. Rather they value 
interactional concerns and the relationship dimensions of conflict, as a priority in the 
mediation. Also, these models largely focus on mediator interventions that are not 
directive.183 These models of mediation might be described as second generation 
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practice.184 Most aim for some form of conflict transformation in parties to a dispute. 
For example, the transformative mediation model challenges settlement orientated 
approaches to conflict and instead focuses on relationships and opportunities for 
conflict transformation through recognition and empathy.185 Narrative mediation 
achieves conflict transformation through helping parties to ‘re-story’ the conflict to 
one where parties are in greater harmony.186 Writers about these approaches adopt 
postmodernist and social constructionist perspectives on mediation practice.187 Along 
with new mediation practice models there have also been changes in mediation 
pedagogy. Recent initiatives in mediation learning and teaching have been canvassed 
in the United States as part of conference on mediation pedagogy.188 I discuss these 
initiatives in detail in chapter four. 
Emergent areas of practice and pedagogy in ADR are important to consider because 
they give legal practitioners the opportunity to reconsider practice, and address 
concerns such as the rise of evaluative mediation and the lack of procedural justice in 
court-connected contexts. These different paradigms are of value when considering 
the ways lawyers should practice in the future. Critique of first generation models 
may not only assist with improved practice, but also shed light on dominant premises 
about ADR content and pedagogy in legal education. Increasingly writers argue for 
                                                
184 
Sara Cobb used this term when describing the newer forms of mediation that construct practice 
informed by critical theory: Sara Cobb, ‘Practice of Law and Spiritual Values: Creating Sacred Space: 
Toward a Second generation Dispute Resolution Practice’ (2001) 28 Fordham Urban Law Journal 
1017, 1029. 
185 
Joseph Folger and Robert A Baruch Bush, ‘Ideology, Orientations to Conflict, and Mediation 
Discourse’ in Joseph Folger and Tricia Jones (eds), New Directions in Mediation: Communication 
Research and Perspectives (Sage, 1994) 3. 
186 
Cobb, above n 184; Cobb, above n 164. 
187 
Winslade and Monk, above n 164. 
188 
Hosted by Harvard University in the United States and held in May 2009, Mediation Pedagogy 
Conference, http://www.pon.harvard.edu/daily/mediation-pedagogy-conference/ at 3 January 2012.  
  
   47 
the inclusion of ADR in legal education to prepare law students for practice. 189 A 
central concern of this thesis is what is being taught in a course on ADR (or similar 
subject name) and this area of learning and teaching can be improved. One of the 
issues it addresses is the kind of practice that is being taught in law schools and 
whether course content includes emergent theory and practice. Other issues concern 
the place of ADR in legal education and the pedagogy adopted by ADR teachers. I 
will now introduce some key issues relating to ADR and legal education. 
1.6 ADR AND LEGAL EDUCATION: KEY ISSUES 
The need to include ADR in the legal curriculum has long been argued for and many 
commentators have advocated that law schools systematically include the range of 
non-curial options, particularly negotiation, in the education of law students. 190 In 
initial debates about ADR and legal education, as early as 1984, Riskin argued that 
both negotiation and arbitration fitted well with traditional legal culture, and that law 
schools should value the transformative potential of mediation in the legal 
curriculum.191 Similarly, Beryl Blaustone noted that mediation education provides an 
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opportunity for students to engage with issues relating to party empowerment.192 
Many writers have linked an understanding of ADR to the wider endeavour of 
assisting law students to develop their skills as holistic problem solvers,193 modifying 
the traditional adversarial construct of the legal identity as a successful advocate. 
Thus learning about ADR is not simply an end in itself, but is positioned in the wider 
discourse of changing the professional identity and skillset of lawyers. 
Extensive growth in the use of ADR in our legal and justice system would seemingly 
dictate the widespread inclusion of the discipline of ADR as an essential element in 
law school education. Despite this evident need, ADR is not included as a compulsory 
course for admission to practice in Australia. Legislation in each state of Australia 
governs the admission criteria to practice as a lawyer, adopting a nationally unified set 
of requirements that prescribe eleven areas of knowledge, known as the ‘Priestley 
11’.194   ADR is not included in these requirements. Areas of ADR, such as 
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negotiation and mediation are however mandated in practical legal training as part of 
a post-university qualification required for legal practice.195  
In the United States a report by the Carnegie Foundation into legal education in 2007 
emphasised the importance of legal skills and advocated for a return to an 
‘apprenticeship’ style of legal education.196 Deborah Jones Merritt argues that the 
renewed focus of legal education on this ‘apprenticeship’ style education and 
professional identity, gives ADR increased importance in the legal curriculum due to 
the vocational nature of this discipline area.197 Douglas Adams traces the teaching of 
ADR in the United States, beginning with the introduction of an upper-level elective 
subject by interested academics leading to the integration of ADR, especially 
negotiation and mediation, into substantive first year offerings.198 He argues that ADR 
teaching has reached a plateau.199 More recent research, through the synthesis of data 
from professional associations, confirms that the teaching of ADR in United States 
law schools continues, but that there are only slight increases in the number of ADR 
subjects offered in law schools.200 The need to integrate ADR across all relevant 
subjects in the legal curriculum has been proposed by well-known practitioners and 
theorists in ADR. For instance, Menkel-Meadow points to the importance of the 
inclusion of ADR in the legal curriculum not merely as an ‘add on’ but as an 
integration of a range of dispute resolution theory and skills in order to combat the 
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adversarial culture of much of law teaching.201 Leonard Riskin and James Westbrook 
argue for integration in the first year of the law curriculum202 and specifically suggest 
that ADR options are taught as part of substantive law subjects. In the United States, 
six universities were funded to trial the integration of ADR into various law courses 
by the incorporation of ADR into substantive law courses or the teaching of ADR as a 
stand-alone course. Subsequent evaluation of these initiatives found improved 
understanding of ADR in law students.203 Advocates for the integrated approach still 
argue strongly that first year law programs need to integrate ADR into their teaching 
or risk marginalizing these options and privileging litigation.204  
As will be shown in chapters two and five of this thesis, many Australian universities 
include specific subjects, parts of subjects, or skills programs that deal with ADR and 
focus on areas such as negotiation and mediation. These ADR courses include 
compulsory or elective subjects, or may be considered as part of a core subject for 
legal practice such as civil procedure. They may also be part of an integrated skills 
program along with other practical legal skills such as advocacy. ADR education is 
also frequently provided in postgraduate programs, as an element of pre-admission 
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training in practical legal skills, and as part of continuing professional development of 
lawyers.205 
Macfarlane advocates for change to legal practice and argues that legal education is 
pivotal for re-imagining conflict resolution.206 In Australia a recent report dealing 
with ADR and restorative justice by the Victorian Law Reform Committee notes the 
need to change lawyers’ orientation to conflict through changes to legal education.207 
Significantly, the National Alternative Dispute Resolution Advisory Council 
(NADRAC) calls for teaching ADR to law students in their report entitled Resolve to 
Resolve: Embracing ADR to Improve Access to Justice in the Federal Jurisdiction.208 
A similar call also comes from the Attorney-General in the state of New South 
Wales.209 Such proposals for changes in legal education are discussed in detail later in 
this thesis. 
1.7 THE NEED FOR RESEARCH INTO ADR AND LEGAL EDUCATION 
The foregoing discussion emphasises that many court and government initiatives seek 
to promote ADR in Australia. ADR skills and processes and, in particular, negotiation 
and mediation, are beginning to be considered as important aspects of lawyers’ 
practice and viewed by some as a pivotal focus in the education of lawyers. Although 
the use of ADR in Australia continues to increase, as evidenced in Victoria and 
Queensland, there are also some criticisms of its use. Some of these criticisms relate 
to the nature of ADR and suggest that it may lead to less access to the courts and 
inferior experience of justice than a court hearing. Some criticisms relate to the use of 
ADR in the civil justice system, particularly regarding mandatory ADR provisions in 
legislation. For example, the repealed provisions in relation to pre-litigation 
requirements in Victoria demonstrate a continuing resistance to ADR initiatives by 
sections of the legal profession. A better understanding of ADR would assist lawyers 
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to achieve greater understanding and receptivity to ADR reforms in civil justice. 
Further education of lawyers about ADR is thus critical to the continued use and 
growth of ADR in our civil justice system. Legal education at universities is one of 
the most important sites for shaping future lawyers to fit the evolving legal culture.  
Exploration of the content and pedagogy of ADR subjects in legal education is the 
focus of this thesis. Mapping ADR in legal education in two states in Australia, 
Victoria and Queensland, will clarify its place in legal education. A key issue in this 
research is the range of theories and models of negotiation and mediation being taught 
in ADR legal education. In particular, the teaching of first and second generation 
practice and pedagogy is assessed as this gives an indication of the willingness to 
incorporate the emergent ADR theory and practice into law teaching. Teaching these 
areas may contribute to improved practice in ADR as second generation models offer 
the possibility of conflict transformation. Moving away from a focus on instrumental 
practice that emphasises individualistic, rational approaches to negotiation and 
mediation allows practitioners to focus on relationship concerns in conflict. Also, 
adopting negotiation and mediation practice that incorporates postmodernist and 
social constructionist perspectives assists with interventions regarding emotion, 
culture and power in these processes. Another key concern is the extent to which 
other paradigms of practice, such as non-adversarial practices, are represented in 
ADR teaching because of the evolutionary change in the concept of the lawyer’s role 
in ADR.  
Lawyers can significantly affect the experience of ADR for clients. The way they 
frame their practice, and the theoretical and philosophical lens through which they 
view ADR impacts upon their client and can affect outcomes, particularly in the 
court-connected sphere. Lawyers without sufficient skills and education in ADR may 
be unable to relinquish their customary adversarial framework when engaging in these 
processes. Thus teachers of ADR have significant influence on the potential for law 
students to develop skills, understanding and theoretical flexibility in their 
relationship to ADR in legal practice. Tracing the stories of ADR teachers in legal 
education and identification of emerging themes, trends and concerns is an important 
area of research in order to encourage ongoing curriculum renewal. This thesis 
explores these stories and gathers data with a particular focus on negotiation and 
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mediation, and the content and pedagogy used to teach these ADR options in legal 
education.  
1.8 CONCLUSIONS 
This chapter has mapped the rise of ADR in the legal and justice system with a 
particular focus on Australia. I have canvassed many of the significant criticisms of 
ADR and argued that processes such as mediation in the courts, are failing to meet 
party needs due to the rise of evaluative mediation and the consequent lack of 
procedural justice experienced by parties. Although there have been many initiatives 
in ADR at both state and Federal levels in Australia, the adversarial culture of many 
lawyers persists and undermines the evolution of legal practice to include non-
adversarial practice. Further, I have outlined dominant and emergent practices in 
negotiation and mediation arguing that there is value in second generation practice in 
our legal and justice system. Emergent theory and practice in negotiation and 
mediation, although not uniform in approach, increasingly questions the 
underpinnings of dominant norms in these approaches to conflict. Critically, second 
generation practice queries the instrumental focus of much of practice, the construct 
of individualistic needs and rational decision-making that sidelines emotional 
concerns. First generation approaches are Western-centric drawn from the Harvard 
model and other influences such as game theory. Second generation practice offers 
the opportunity to re-imagine negotiation and mediation practice to be focussed on 
more than settlement, include a relational world-view, and critique the primacy of 
rational decision-making in conflict engagement. Second generation approaches have 
as central concerns practice interventions that engage with issues of emotion, culture 
and power in mediation and negotiation. Although ADR in legal education has grown 
in importance it is unclear what theory and practice is taught in law schools and thus 
this area requires research. The next chapter considers existing research on ADR and 
legal education and outlines the methodology of my study to address outstanding 
questions relating to ADR and legal education. 
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CHAPTER 2 
METHODOLOGY 
2.1 INTRODUCTION 
In chapter one I described and discussed the rise of ADR options in our legal and 
justice system in Australia, focusing on negotiation and mediation, first and second 
generation practice and pedagogy, and a summary of the debates surrounding legal 
education and ADR. My reading in this area highlighted the scarcity of research on 
ADR and legal education in Australia and the need for further exploration of this 
topic. The empirical component of this project explores the content and pedagogy of 
the teaching of ADR in selected law programs in Australia. This chapter discusses the 
research approach and methodology I adopted for this empirical work. The purpose of 
my study was to explore how law teachers of ADR understand teaching in this 
discipline area. I explored the content and pedagogy used by ADR legal academics 
and gathered the stories of their experiences teaching ADR in law schools and more 
widely at universities.  
This chapter firstly describes existing research into legal education, and more 
particularly ADR education in law schools. This review highlights the research gap 
that this study seeks to address. The methodologies used by some of these existing 
studies are examined in order to inform choices for this study. The chapter then 
identifies the scope and aims of the study and the central and associated research 
questions. I next discuss the choice of research perspective, or epistemology, that 
guided my research and methodological choices. I then discuss the mixed method 
approach adopted in this study with a focus on a constructivist approach using 
primarily qualitative data, and including some quantitative data such as surveys, and a 
content analysis of ADR course guides. Next, I discuss the use of a grounded theory 
based approach in this study. I then provide detail of the organisation and analysis of 
the data for this study. Lastly I discuss the limitations of the study. 
2.2 RESEARCH INTO ADR AND LEGAL EDUCATION 
There have been a number of significant recent research studies in the United States 
and Australia regarding legal education, both in relation to program-wide concerns 
and specific issues relating to ADR. Selected research studies below canvass the 
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range of research agendas and methodologies adopted in these areas.1  
The influential United States report on legal education, the MacCrate Report,2 
identifies ten fundamental lawyering skills and significantly for the concerns of this 
thesis includes negotiation and dispute resolution options. A more recent but equally 
influential United States report on legal education, the Carnegie report,3 published in 
2007, also recognised the importance of ADR. This report provides insights into the 
content and pedagogy of law programs in the United States and is important in terms 
of the comprehensive methodology adopted. In this study the authors visited sixteen 
law schools and explored case studies of law school pedagogy,4 integrated with 
analysis and argument, to assist in developing a new framework for legal education. 
As part of the research, legal professional groups were consulted (including the 
Association of American Law Schools),5 and law school staff (deans, academic and 
administrative staff), and students were also interviewed.6 The research teams 
engaged in participant observation of law school classes at the chosen institutions. 
The teams also consulted with legal educators in Canada, and the United Kingdom.7 
Their research critiques the teaching of ADR in United States law schools, arguing 
that this discipline area has particular benefits for law students as it builds theory and 
practice in collaborative problem-solving. The report also focuses on the benefits of 
the commonly used strategy of experiential learning through role-plays in ADR; 
exploring the ways that such practices can help build professional identity. 8 The 
authors review of ADR courses in law draws mainly from the literature. This research 
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was supplemented by a report, published in 2007, focused on best practices in legal 
pedagogy, the Stuckey report.9 This report, through an investigation of educational 
literature and a continuing dialogue with a committee of legal scholars, suggests 
specific learning and teaching approaches, including experiential learning.10  Neither 
report, however, provides details regarding the content and pedagogies of ADR 
courses in law schools in a systematic way, drawn from empirical data. Nor do these 
reports engage with the experiences of ADR teachers about teaching ADR in a law 
school setting. 
In an innovative research approach to understanding legal education, focused on first 
year pedagogy, Elizabeth Mertz11 analysed teaching practices of law lecturers in 
Contract Law courses in eight United States universities. Through examining 
transcripts of recordings of law classes together with observational notes, she charts 
the practices that create an intellectual approach of ‘thinking like a lawyer’ in law 
students and the impact this has on lawyers’ professional identity.12 Mertz argues that 
the traditional Socratic method, or variations of that approach to pedagogy, leads to a 
framing of the law that is largely divorced from questions of morality and she notes 
that emotion is frequently sidelined in the work of lawyers.13 Mertz’s work does not 
research all the courses that make up the legal curriculum and so does not specifically 
explore how learning about ADR may contribute to a law student’s development of 
professional identity, or their engagement with emotional dimensions of conflict. 
In Australia there have been a number of reports into legal education14 and some of 
these note the importance of legal skills such as ADR, but none provides detail 
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regarding the content and pedagogy adopted by ADR law teachers. For example the 
Pearce report,15 published in 1987, highlights the focus on doctrine in legal education 
and calls for an increase in legal skills teaching, including ADR, in law schools in 
Australia. Echoing this view, the Managing Justice: A Review of the Federal Civil 
Justice System16 report, published in 2000, considered the federal litigation system 
and the place of legal education in shaping the culture of the legal profession. This 
report recommends greater attention to legal skills, including negotiation and dispute 
resolution options, in law programs.17  Neither report maps the teaching of ADR in 
law schools, nor did the reports provide detail of the subject area of ADR. 
One of the most significant reports in Australia, published in 2003, the Johnstone and 
Vignaendra18 report captured the learning and teaching practices in law schools, 
providing a ‘stock-take’ of legal education.19 This report was particularly useful in 
describing law school educational practices as the authors adopted a mixed method 
research approach that captured the views of many stakeholders. This approach 
included firstly, law school visits to interview deans/heads of school and key staff, 
and run focus groups with law staff.20 Secondly, students in their penultimate year of 
law school were surveyed and student focus groups followed up on themes that arose 
from the survey data.21  Thirdly, legal employers were interviewed by telephone to 
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determine preferred graduate attributes.22  The data in this study shows an increase in 
the teaching of generic and legal skills in law schools including ADR (particularly 
negotiation and mediation).23 Again, this study does not provide detail of the content 
and pedagogy of ADR courses. 
Prominent Australian academic Margaret Thornton conducted research, funded by the 
Australian Research Council, into Australian legal education and the experiences of 
law academics.24 Thornton’s research considered the wider political and sociological 
questions surrounding legal education. This study included qualitative data from 
interviews with up to six legal academics in each university in Australia offering law 
programs.25 In this work Thornton explored the practices of law teachers and the 
effects of recent neo-liberal government policies upon law schools.26 She does not 
consider in detail particular courses in the legal curriculum, such as ADR, rather she 
critiques the effects of corporatist constructs and the retreat from the theoretical in 
legal education. 
In 2009 the Australian Learning and Teaching Council (ALTC) and the Council of 
Australian Law Deans (CALD) conducted a joint research project into legal 
pedagogy.27 This research included a mapping of graduate attributes and pedagogy in 
legal education in Australia.28  This scoping study mapped recent changes in content 
and pedagogy in law schools, such as the increased use of online learning. Data for the 
research was gathered from each law school in Australia through focus groups and 
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later from working groups dealing with specific pedagogical practices such as ethics 
or role-play.29 This study provides limited information relating to ADR and although 
role-plays were discussed as an important learning and teaching initiative, the focus of 
discussion was not ADR.30  
In March 2008, CALD31 adopted voluntary standards for law programs in order to 
improve the provision of legal education in Australia. These standards are the result of 
an international investigation of legal education standards. This initiative was 
complemented by a 2010 Federal government project to identify discipline standards 
in law.32 The approach to developing these standards involved two discipline leaders 
in law consulting with the various law schools in Australia and the legal profession, 
judiciary and admitting authorities.33  These standards include required education in 
knowledge, skills and values and general graduate attributes as minimum standards in 
the teaching of law.34  Like the CALD standards, this work was based on a 
consultative process, and it also drew on similar reports and standards worldwide.35 
Significantly, the report identified the importance of ADR as a legal skill, including 
negotiation, and the range of alternative options to litigation, 36 but did not provide 
specific details about the content and pedagogy of ADR academic courses.  
However, some studies have researched concerns relating to the teaching of ADR. For 
instance, in the United States Ronald Pipkin undertook research into ADR learning 
                                                
29 
Ibid. 
30 
Ibid B23. 
31 
Council of Australian Law Deans (CALD), The CALD Standards for Australian Law Schools 
(November 2009). Council of Australian Law Deans (CALD), Standards for Australian Law Schools: 
Final Report (Roper Report) (2008) http://www.cald.asn.au/docs/Roper_Report.pdf at 8 August 2011. 
32 
Australian Learning and Teaching Council, Learning and Teaching Academic Standards Project: 
Bachelor of Laws: Academic Standards Statement (December, 2010). These standards are 
progressively being developed in all discipline areas in universities in Australia, with law being one of 
the first areas to be addressed: 3 
33 
Ibid 5-6. 
34 
Ibid 9. 
35 
Ibid 12-13. 
36 
Ibid 10; 19. 
  
  60 
and teaching in law in the United States in the period between 1990-1991.37 He 
compared the integration of ADR into first year law courses at the University of 
Missouri-Columbia with a control university at Indiana University-Bloomington 
where the first year curriculum did not include an integrated approach to the teaching 
of ADR. This study tested students’ learning in respect of ADR, where ADR was 
studied as a module in a substantive law course. Additionally, Pipkin investigated 
ADR teaching as a stand-alone subject at a third university, Willamette University.38 
Students responded to questionnaires before undertaking the experience of the 
relevant subjects at the three law schools.  The questionnaires used a series of 
statements to test orientations to legal practice with responses recorded on a Likert 
scale. Students were again surveyed after completion of the course using the same 
instrument, to test the effectiveness of their learning of non-adversarial orientations to 
practice, and the use of ADR.39 This research was funded from various grants that 
promoted the dissemination of an integrated approach to the teaching of ADR in law 
schools in selected universities in the United States and showed the benefits of 
studying ADR, particularly in developing an understanding of ADR options and 
collaborative problem-solving.40 
The most recent research in the United States into ADR and legal education charts the 
numbers of law teachers who self-identify as providing learning in ADR.41 This 
research by Michael Moffitt used the Association of American Law Schools directory 
of law teachers investigates three periods, 1997-1998, 2002-2003 and 2007-2008 to 
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assess the number of ADR teachers in United States law schools.42 Data used for this 
task also included the online database of the American Bar Association Section on 
Dispute Resolution, and the University of Oregon, Appropriate Dispute Resolution 
Centre. Some data from the U.S. News and World Report annual rankings of law 
schools was also used. As this research sought only to track the number of teachers, 
and some teaching preferences, the material gathered was limited to quantitative 
data.43  This research project established that ADR teaching continues to be present in 
the majority of law schools, although the growth rate seen in the 1980’s has plateaued.  
In contrast, research undertaken in the United States and Canada by Julie Macfarlane 
and Bernie Mayer adopted a qualitative approach to study teachers and trainers who 
provided short course training in the area of ADR. The authors investigated the 
teaching of theory by a cohort who taught collaborative problem solving short 
courses.44  In this research, the authors used a qualitative approach and gathered the 
stories of the community of teachers. They gathered data through the use of semi-
structured interviews with twenty-five participants to determine the content and 
pedagogy of courses in collaborative problem solving. Macfarlane and Mayer chose a 
small sample of well-regarded trainer/practitioners and trainer/researchers. They 
encouraged the participants to be both creative and reflective in their responses 
regarding their roles as teachers, some of whom where also university lecturers.45 A 
major finding of this research was that the majority of teachers in this study failed to 
prioritise the teaching of theory.46 
In Australia there is limited research about the teaching of ADR in law schools. In 
1988, as ADR was emerging as a new course in law programs, law schools were 
surveyed to establish the extent of ADR teaching. The finding was that few schools 
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offered an ADR course.47 In 2005, with ADR teaching expanding in law schools, Tom 
Fisher, Judy Gutman and Erika Martens48 conducted a study at La Trobe University, 
Victoria, Australia. The study tested the effectiveness of teaching ADR (or Dispute 
Resolution as it is known at La Trobe University) in legal education. In particular, the 
study investigated whether the attitudes of law students regarding the use of ADR in 
legal practice shifted after experiencing a semester length stand-alone course dealing 
with ADR.49 There were five main areas in the survey: (i) importance of ADR; (ii) 
lawyer client interaction; (iii) focus of approach; (iv) negotiating behaviour; and (v) 
lawyer’s responsibility.50  In the research, similar to the earlier study by Pipkin, 
students responded to a series of statements using a Likert scale. Students were later 
re-tested to assess changes in their attitudes in the five nominated areas.51 The study 
showed that students experienced attitude changes to the ways that they framed legal 
practice. Students moved from a more adversarial approach to legal dispute resolution 
to one that privileged collaborative problem-solving. The research did not attempt to 
determine which parts of the course or learning and teaching strategies brought about 
the attitudinal changes. Thus it is not clear if the experience of lectures, role-playing, 
debriefing or other learning and teaching strategies brought about the changes in 
attitudes in the students or whether the changes were the result of experiencing the 
course content and pedagogy collectively. The data gathered for this study was 
limited to quantitative data and did not explore learning and teaching strategies from 
the perspective of ADR teachers. Nor did the authors gather and analyse any stories 
from ADR law staff. 
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Jeff Giddings of Griffith University in Queensland recently researched the teaching of 
ADR in law schools as part of an integrated skills approach.52 Through the analysis of 
four case studies concerned with clinical programs at four Australian law schools, 
Giddings provides insights into the use of clinical pedagogy in order to integrate legal 
skills (including ADR) as well as other graduate attributes such as ethics, into the 
legal curriculum.53 He argues that a sequence of integrated simulation experiences 
aimed to develop graduate attributes in the legal curriculum should culminate in 
clinical placements for law students.54  The research focus in this study is primarily 
around clinical legal education. This study provides valuable insights into teaching 
ADR in an integrated manner. It also identifies obstacles to be addressed for the 
success of an integrated approach, 55 although it does not map the academic courses 
devoted to ADR, nor gather the stories of practice of ADR teachers. 
The research for this thesis addresses the teaching of ADR by Australian university 
law lecturers and considers the content and pedagogy of ADR subjects. It is an in-
depth study of the area of ADR, providing detail of this discipline area that previous 
legal education reports have failed to deliver due to the more general nature of their 
inquiries into the legal curriculum. The study resembles the approach of Macfarlane 
and Mayer in that it attempts to gather the stories of a community of practice.56 
However, its focus is on Australian law teachers and the teaching of ADR in the legal 
curriculum and thus differs in focus and context from the work of Macfarlane and 
Mayer in the United States that specifically researched trainers in short course 
training. The Australian context of my research into ADR in law programs is an 
important addition to the literature as the majority of the research projects, such as 
Pipkin’s and Moffitt’s work, are located in the United States.  
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The study complements and extends the work of Fisher et al and their evaluation of 
Australian law students’ learning in an ADR course. It considers the experience of 
teaching ADR in law schools in the Australian context, from the perspective of 
teachers rather than law students and considers the content and pedagogy of ADR 
courses. It offers a wider investigation of law schools than the Fisher et al study as it 
reaches beyond consideration of one law school in Victoria to twelve law schools in 
two states: Victoria and Queensland and one law school in New South Wales. My 
study is primarily constructivist and utilises mainly qualitative data, with some 
quantitative data largely in the form of a content analysis of ADR course guides, 
whereas the study of Fisher et al, and the United States studies focused on ADR in 
law programs used a positivist approach and utilised quantitative data.  
2.3 AIMS AND SCOPE OF THE STUDY AND RESEARCH QUESTIONS  
The aim of this study is to gain information about and understandings of the ways in 
which ADR and, in particular, negotiation and mediation are taught in selected 
Australian law schools. This research may assist with curriculum review in relation to 
legal education in individual law schools. The research also may assist with a 
consideration of the legal curriculum areas that should be compulsory when studying 
law as a preparation for contemporary legal practice in Australia. As noted in chapter 
one, these compulsory knowledge areas are colloquially known as the ‘Priestley 11’.  
Additionally, the findings of this study may assist policy-makers to develop suitable 
ADR initiatives. Lawyers have a significant impact on the conduct of ADR processes, 
particularly in court-connected contexts and they also work as ADR practitioners. The 
approach to educating lawyers about ADR will affect their practice, influencing the 
ways that they approach conflict and assess dispute resolution options. The 
involvement of a lawyer, their ‘ownership’ of ADR processes, will affect the success 
of ADR programs as lawyers influence client’s perceptions of dispute resolution 
processes such as mediation.57 Ensuring that the education of lawyers will enable 
them to effectively represent clients in ADR is a concern for government and court 
administrators seeking to broaden the adoption of ADR. Also, the findings of this 
study may facilitate teaching of second generation practice models, described in 
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chapter one, and this awareness may encourage lawyers of the future to place more 
value on relationships and relational world-views in conflict. 
Legal education is only one site for the construction of lawyers’ practice in ADR, but 
it is recognised as a primary formative site.58  In Australia, no previous research exists 
investigating teachers’ perceptions of the teaching of ADR in law schools. Thus there 
is a gap in the research on ADR and legal education and my study provides empirical 
data and analysis specifically addressing this neglected area. The focus of this 
research is Australian law lecturers teaching ADR as an academic course, as either a 
stand-alone course or in combination with another subject area such as civil 
procedure. The research does not investigate skills modules in ADR (for example 
where negotiation is taught as a module in another academic course, such as contract 
law). Nor does the research consider the subject area of civil procedure where the title 
of the civil procedure unit does not specifically include ADR or Dispute Resolution. 
The study only considers ADR stand-alone courses or combination courses such as 
the course at Deakin University that combines the discipline areas of Civil Procedure 
and ADR in a course entitled Civil Procedure and Alternative Dispute Resolution.59  
The extent to which Civil Procedure teachers address ADR is an important research 
area but it is not the subject of this thesis. A fruitful avenue for future research would 
be to investigate the teaching of Civil Procedure and the content of ADR in that 
subject area where there is no specific reference to ADR. Civil procedure is a 
discipline area that should include substantial attention to ADR due to the significant 
rise of court-connected ADR programs.60 However, the attention given to ADR in 
these courses may be minimal as traditionally these subjects are framed around 
litigation. Where ADR in some form is included in the title of a Civil Procedure 
course it signifies the intention to devote a considerable part of the course to this area 
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and these courses are included in this study. 
The key research question was: what are the content and pedagogies used by law 
teachers in teaching the discipline area of ADR? 
Questions included in the interviews and surveys used in this research attempt to 
understand the content and pedagogy of ADR, whether non-adversarial practice in 
law is promoted through the teaching of ADR, and detail about the teaching of first 
and second generation practice in negotiation and mediation. In particular I chart 
whether second generation approaches are being taken up in Australian law schools, 
by considering emotion, culture and power in ADR. These concerns are often evident 
in emergent, diverse models in negotiation and mediation., although the theoretical 
basis informing these areas may differ. As outlined in chapter one these concerns are 
central to evolving trends in ADR and they inform recent learning and teaching 
approaches. An important additional question in the research was the place of ADR, 
from the perspectives of academics teaching in this discipline area, in legal education. 
Therefore these issues were subsidiary questions in the research. The associated 
research questions are as follows: 
• Do law teachers teach about lawyers’ non-adversarial practices in ADR?  
• From the perspective of the law teachers of ADR what is the place of ADR in the 
legal curriculum?  
• What are the learning and teaching strategies adopted by law teachers of ADR?  
• Do law teachers teach about emotion in ADR?  
• Do law teachers teach about culture in ADR?  
• Do law teachers teach about power in ADR?  
• Do law teachers teach a range of diverse models of negotiation and mediation, 
second generation practice, informed by theory from the social sciences? 
In order to explore these questions a mixture of qualitative and quantitative research 
methods were employed. Ethics approval was granted for this study on the 17th 
November 2006 by RMIT University; Register Number HRESC A-895-09//06. Ethics 
approval is discussed in detail later in this chapter.  
Qualitative data about the experience of teaching ADR was gathered through 
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interviews with twenty-four teachers in Victoria and Queensland who taught ADR or 
a combination ADR course—that is where ADR was combined with another 
discipline area such as civil procedure. Further data was gathered from five ADR 
teachers in Queensland through a survey, as time and budget constraints did not 
permit these teachers to be interviewed.61 This survey instrument used a Likert scale 
and the survey mirrored the questions posed in the interviews with the opportunity for 
open-ended responses. Additionally, I gathered quantitative data by conducting a 
content analysis of thirteen ADR law course guides for the ‘main’ ADR subjects 
identified by the teachers in this study.  I obtained these course guides from the 
teachers in this study or analysed course guide information accessed from the world-
wide-web pages of the relevant universities. For some courses I obtained information 
from both sources.  Three other additional advanced elective ADR course guides and 
two social science ADR guides were also examined. These course guides were 
provided to me by the teachers. Methodological detail is provided later in this chapter.  
2.4 EPISTEMOLOGY AND METHODOLOGY  
There are a variety of epistemological stances in research. The positivist approach is a 
perspective used in traditional scientific studies which relies upon the testing of a 
hypothesis through gathering quantitative data. In this approach there is an 
assumption that there is a ‘true’ state of affairs that can be determined by the 
researcher and ‘only phenomena and hence knowledge confirmed by the senses can 
genuinely be warranted as knowledge (the principle of phenomenalism).’ 62  
From this perspective, the researcher is seen to be independent and capable of 
investigating and verifying data without influencing the research.63 Positivist research 
designs can include control groups and matched samples. Statistical significance is a 
concern in the use of results.64 Quantitative research does not necessarily entail a 
causal hypothesis and instead a research question may address a set of concerns that 
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underlie the data gathered. Experimental researchers use a hypothesis more often than 
social science researchers.65 A post-positivist approach similarly assumes that reality 
exists and that the reality is ‘only imperfectly apprehendable because of basically 
flawed human intellectual mechanism and the fundamentally intractable nature of 
phenomena.’66 The National Alternative Dispute Resolution Advisory Council 
(NADRAC), the Federal government organisation that monitors research into ADR in 
Australia, identifies the positivist approach as commonly used in evaluations of ADR 
programs in Australia.67  These evaluations generally consider the efficiency of ADR 
in settling cases and conduct surveys of parties’ levels of satisfaction. 
Unlike the positivist stance to research, the interpretivist stance rejects the view that 
researchers can be objective in their endeavours, and that the study of the social world 
can be approached in the same manner as the natural sciences. The interpretivist 
stance ‘subsumes the views of writers who have been critical of the application of the 
scientific model to the study of the social world…’68 The constructivist approach also 
rejects the objectivism of the positivist stance. This approach does not subscribe to the 
idea of an objective reality that is ascertainable through research. According to a 
constructivist perspective:  
Realities are apprehendable in the form of multiple, intangible mental 
constructions, socially and experientially based, local and specific in 
nature (although elements are often shared among many individuals 
and even across cultures), and dependent for their form and content on 
the individual persons or groups holding the constructions.69 
This approach can be used to explore the lived experience of research participants 
where social phenomena and meanings are produced and revised by social actors.70  
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The aim is to gather data about subjective human experiences and to assess how 
individuals construct social reality.71  The researchers understand that they are not 
‘objective’ in their approach to the research but are aware that their own ‘world view’ 
affects all aspects of the research question, including the initial framing of the 
research.72 There is a requirement that the researcher examines his/her own 
experience and history as they impact upon the research.73  The researchers’ own 
reflections, intuitions and insights can thus be part of the evidence in the research in a 
reflexive manner.74  It is important however to be aware of the danger of becoming 
preoccupied with one’s own experience and neglecting the stories of the 
participants.75   
Epistemological stances are associated with methodological approaches.76  As noted, 
quantitative data is generally associated with the positivist and objective stance. The 
use of quantitative data has a number of benefits depending on the research question. 
It can be described as: 
Entailing the collection of numerical data and as exhibiting a view of 
the relationship between theory and research as deductive, a 
predilection for a natural science approach (and of positivism in 
particular), and as having an objectivist conception of social reality.77 
Data may be gathered through surveys, structured interviews and content analysis of 
documents.78 The limitations of quantitative data lie in the method of collection and 
analysis with a focus generally upon statistical information and the use of charts to 
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provide interpretation and analysis.79  The focus of data collection is on statistical 
information and causality, rather than constructions of meaning. This approach does 
not seek to uncover the meaning human beings attach to their individual and social 
worlds rather it is used to determine more generalizable information.80  
An interpretive and constructivist approach is most often associated with gathering 
qualitative data.81 A qualitative approach may take many forms. Norman Denzin and 
Yvonne Lincoln note that: ‘A complex interconnected family of terms, concepts and 
assumptions surround the term qualitative research.’ 82  There is also a variety of 
ways to approach it. Drawing from the literature, Catherine Marshall and Gretchen 
Rossman argue that qualitative research: 
(a) is naturalistic, (b) draws on multiple methods that respect the 
humanity of participants in the study, (c) focuses on context (d) is 
emergent and evolving and (e) is fundamentally interpretive.83 
A core characteristic of a qualitative approach is commitment to seeing the topic or 
issue from the perspective of those studied.84 The benefits of qualitative data lie in the 
deep and rich exploration of small samples through in-depth interviews and ‘thick’ 
descriptions of lived experience. Qualitative research can give detailed insights into 
practice, where the stories of participants can be explored and analysed through an 
inductive approach.85 This approach provides unique insights for researchers to reflect 
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upon: insights that generally cannot be obtained from quantitative data alone.86 In 
qualitative data respondents and researchers have the opportunity to move beyond 
yes/no answers or Likert scales. The aim in qualitative data is often to identify 
emergent themes. Although this approach may use some forms of quantification, 
through the use of terms such as ‘many’ and ‘some’, it is not generally concerned with 
frequency in the manner of quantitative data analysis.87   
Alan Bryman asserts that qualitative and quantitative methodology should not be seen 
as divided as ‘research methods are much more “free floating” in terms of 
epistemology and ontology than is often supposed.’ 88 Similarly, Martyn Hammersley 
argues that the conventional distinction between these two methods should not be 
seen as a binary dichotomy, but that researchers should choose either approach 
depending upon the purposes and circumstances of the research. In some 
circumstances researchers combine the approaches.89 Quantitative data can be 
combined with qualitative data where there are gaps in the qualitative data due to the 
‘inaccessibility either of particular people or particular situations.’ 90  The 
combination of these two methods can add richness to a data collection and the use of 
mixed methods is commonly accepted in the research literature.91 A mixed method 
methodology was adopted in this study and is described in the next section. 
2.5 ADOPTION OF A MIXED METHOD APPROACH IN THIS STUDY 
My initial approach to this research was to conduct a quantitative study involving a 
survey of ADR teachers. The survey was to be administered to all ADR teachers in 
Australia and some of the teachers would then be invited to discuss their responses in 
follow up interviews. I also planned to conduct an analysis of course guides provided 
by those teachers who were a part of the study. On reflection, I decided instead to 
adopt a primarily qualitative approach, as this method would allow me to gather the 
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rich stories of the community of practice of ADR teachers. Although survey data can 
be valuable and was used in this study, trialling the survey in 2007 with two ADR 
teachers from La Trobe University helped me to realise that I needed to adjust my 
research methodology in order to obtain richer data. The aim of the trial was to gain 
feedback about the questions and the order of the questions. However, the survey 
results and feedback from the teachers from the trial showed me that responses would 
be likely to be too concise and would not provide me with the reflective discussion 
that I was seeking in order to investigate my research questions. Thus the 
methodology I chose for this study was a mixed method approach including gathering 
qualitative data through interviews; gaining quantitative data, including the 
compilation of a survey for use with participants that I could not interview due to time 
and budgetary constraints; and the content analysis of ADR course guides.  
My research is primarily constructivist and hence relies on qualitative data to explore 
the stories of ADR law teachers. The analysis of the emergent themes from the 
interviews is supported by the analysis of quantitative data, including the responses to 
surveys sent to a number of research participants who could not be interviewed, and 
particularly the content analysis of course guides. As I have noted the qualitative data 
is useful to understand the experiences of individuals or a group. In this study I have 
assessed the interview data to unpack the experiences of the ADR law teachers’ 
professional and personal endeavours. The content and pedagogy of ADR is affected 
not only by the stories of the individual law teachers, but by the law schools which 
employ them, by the wider stories of university education, by ADR in our legal and 
justice system, and by the legal profession in those states, and nationally. The aim of 
this research was to trace the intersection of these stories and explore the experiences 
of ADR teachers in selected law schools. My interest in this research area arose out of 
my own experiences as an ADR practitioner and teacher, the kind of situated 
approach that is common in qualitative research.92  
Quantitative data can also be valuable in this kind of study. In this study each of the 
participants were asked for the course guide for the ADR course under discussion and 
most participants provided this guide. Where participants did not provide a guide, 
course details were obtained through the university website. I chose content analysis 
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as the methodology to investigate the course guides provided by the various ADR 
teachers and/or accessed through university websites. Bryman defines content 
analysis as, ‘an approach to the analysis of documents and texts that seeks to quantify 
content in terms of predetermined categories in a systematic and replicable manner.’93  
This approach provided data relating to course objectives, topics, models of ADR 
taught, learning and teaching strategies, and assessment and resources used such as 
textbooks. The content analysis of the course guides allowed me to confirm the 
reliability of the qualitative data and provided a context for the interviews. Insights 
and themes from the interviews were matched with information gained from the 
course guides relating to the content and pedagogy of the ADR subjects. The guides 
assisted me to understand the courses discussed by the teachers. This data was also 
used to support insights from the interviews and surveys.  
For example, one of the secondary research questions for this study related to power. 
By analysing the course guides I could establish whether the study of power was a 
learning objective in the course. I could also assess whether the topics listed in the 
course guides included power and I could identify whether power was part of any 
assessment task. I was able to draw conclusions about the extent to which the topic of 
power was addressed in ADR by comparing the quantitative data from course guides 
with interview responses where participants reflected on their teaching regarding 
power in ADR. The data from interviews and surveys also resulted in a mapping of 
ADR stand-alone courses in the two states (see Appendix H) and this is discussed in 
chapters five, six and seven.  
Insights from the data, including the interviews, survey and content analysis of the 
guides were integrated with emerging literature relating to non-adversarial practice in 
law, and the new approaches to negotiation and mediation described as second 
generation practice and pedagogy. This emerging literature is discussed in detail in 
chapters three and four. It is integrated with the analysis of the data in chapters five, 
six and seven. This literature informs and supports my insights and conclusions 
relating to the teaching of ADR in law schools. This cycle of analysis from initial 
literature review, data collection and analysis and review of results in the context of a 
further literature search is consistent with the form of theory generation produced by a 
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grounded theory approach, although my approach was not a strict use of this theory.  
2.6 GROUNDED THEORY 
Consistent with my epistemological approach in the analysis of data for this study, I 
adopted grounded theory94 in this research. My intention was not to prove or disprove 
a hypothesis, but to explore in depth the stories of ADR teachers in Victoria and 
Queensland. Grounded theory provides a framework for qualitative analysis to 
facilitate ‘the discovery of theory from data systematically obtained from social 
research.’95 Barney Glaser and Anselm Strauss first articulated grounded theory in 
response to the emphasis on verification of established ‘grand’ narratives in 
sociology. In their view theory should not be deductive but rather inductively 
developed from the data.96 This approach has been widely adopted97 although a strict 
approach to grounded theory is rarely used.98 Bryman argues that:  
…two central features of grounded theory are that it is concerned with 
the development of theory out of data and the approach is iterative, or 
recursive, as it is sometimes called, meaning that data collection and 
analysis proceed in tandem, repeatedly referring back to each other.99 
There are a number of tools of grounded theory including, theoretical sampling, 
coding, theoretical saturation and constant comparison.100  Theoretical sampling is a 
progressive approach to data collection where there is a cycle of data selection, 
collection and analysis. Theory emerges from comparison of data with theory, leading 
to further choices for data collection and continued analysis.101 Coding occurs as part 
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of data analysis and involves breaking down and labelling the data into component 
parts.102 The cycle of data collection can continue until the aims of the research are 
met through theoretical saturation. The concept of saturation is contested, but 
generally refers to the point in the data collection where no substantial new insights 
emerge from interviews or other data collection methods.103 Constant comparison is 
the particular approach used. This tool requires the researcher to make continual 
connections between data and emergent concepts, ensuring the link between the two 
is not severed so a ‘theoretical elaboration of that category can begin to emerge.’ 104 
Bryman states that there are various products of the phases of grounded theory 
including concepts, categories, properties, hypotheses and theory.105 First concepts 
arise from analysis of the data using open coding. From this, categories are identified 
and the researcher may select some ‘core’ categories.106 When considering a category 
a researcher may focus on an attribute or aspect of a category known as a property.107  
The use of a memo is one way to assist the generation of concepts and categories. A 
memo serves to remind the researcher of the concepts and categories already 
identified and assists in reflection and theory generation.108  A researcher may 
develop initial intuitions about the data and the relationship between concepts, known 
as a hypothesis.109 From these various products of data analysis, a researcher develops 
a theory that may be substantive or formal. Bryman distinguishes these two types: 
The former [substantive theory] relates to theory in a certain empirical 
instance or substantive area, such as occupational socialization. A 
formal theory is at a higher level of abstraction and has a wider range 
of applicability to several substantive areas, such as socialization in a 
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number of spheres, suggesting that higher-level processes are at work. 
The generation of formal theory requires data collection in contrasting 
settings.110 
Consistent with my epistemological approach, I grounded my findings firmly in the 
data. Like many researchers who use grounded theory the overall approach was 
adopted, but I focused less on the ‘constant interplay of data collection and 
conceptualisation’111 than some researchers. It is accepted that there are many 
variations of this method.112 My approach in this study is generally consistent with a 
small ‘g’ grounded theory approach. Participants were sampled as the analysis 
proceeded until theoretical saturation, regarding ADR teachers in each university, was 
reached. In my study I gathered data in two states, in Queensland and Victoria, in 
order to provide a comparison with the themes initially identified in Victoria and to 
aid theory generation. Glaser and Strauss described a comparative approach to theory 
generation: 
Thus, generation of theory through comparative analysis both 
subsumes and assumes verifications and accurate descriptions, but only 
to the extent that the latter are in the service of generation.113 
From the interview data, I elicited themes that assisted me to analyse the content and 
pedagogy of ADR teaching in the various law schools that were a part of this study. I 
also included further survey data from participants I could not reach. My analysis was 
then supported by data gained through the process of examining and coding course 
guides collected from participants or accessed from university websites. I used memos 
to aid my research. 
2.7 ORGANISATION OF STUDY 
2.7.1 SAMPLE 
The data for my study was collected from ADR teachers in Victoria and Queensland. 
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I chose Victoria as one of the states where I would conduct this research partly due to 
the significant contribution to teaching of ADR in legal education from one university 
law school in that state: La Trobe University. This university introduced the first 
compulsory stand-alone ADR course in 2005.114 Additionally, important 
considerations of budget and accessibility of participants made Victoria a logical 
starting point. As a resident of Victoria, teaching in a Victorian university I had 
relatively straightforward access to participants in each of the Victorian universities. I 
chose the state of Queensland as a second state in my study as Bond University law 
school is considered a leader in ADR practice and education. Bond law school was an 
early adopter of research and teaching in ADR and established its Centre for Dispute 
Resolution in 1989.115 This centre undertakes research, and provides training to the 
legal profession in ADR. The staff of the Centre teach ADR to Bond law students. 
Another consideration was that each of the two states had six law programs. Thus 
both states included in this research had universities renowned for their contribution 
to ADR legal education and also an equal number of other law programs that might 
offer differing approaches to the teaching of ADR. Data from the two States enabled a 
comparison of responses across states as well as within states. Victorian participants 
in interviews discussed the work of interstate teachers of ADR that they considered 
pertinent to the study. Based on this, a participant from New South Wales, identified 
by other participants as a significant contributor, also agreed to be interviewed.  
I began initial data collection by interviewing ADR teachers in Victoria. I started with 
the general research question and identified relevant participants from Victorian 
universities. I undertook semi-structured interviews with these participants and 
gathered course guides for the relevant subjects. Most law schools included in this 
study had more than one ADR teacher on staff or contributing to the program as a 
sessional (i.e. not on staff) teacher and some of these teachers were interviewed. After 
each interview I reviewed the details of the interview and considered how many other 
ADR teachers from that university should be included in the sample in order to 
achieve theoretical saturation, whereby I was satisfied that the themes in the data 
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Fisher et al, above n 39, 68.  
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Bond University, Centre for Dispute Resolution http://www.bond.edu.au/faculties-colleges/dispute-
resolution/index.htm at 3 January 2012.
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collection were sufficiently explored. I then contacted and interviewed other 
participants, in each law school, until in my view saturation was reached.  
After examination of university websites to locate course names and content relating 
to ADR, and following collection and analysis of the data from the semi-structured 
interviews with early participants, the primary sample was expanded to include civil 
procedure teachers where there was significant attention to ADR in their subjects. In 
some circumstances, the title of the course indicated that these subjects dealt with the 
area of ADR in depth. They were often the ‘main’ ADR course offered by the law 
school in that university, and in each case these courses were compulsory for students 
in that law program. 
Every university in Victoria and Queensland had at least one representative 
interviewed (either face to face or by telephone) or a survey was sent to an ADR 
teacher identified from the relevant university website. In total twenty-four 
participants were interviewed and five participants surveyed in this study. The subject 
I teach at RMIT is included in the data, and my observations of teaching in this area 
inform the research. In addition I interviewed my co-teacher (with whom I taught an 
ADR course in 2008) as part of the data collection to gather further insights to extend 
my experiences in teaching this subject area at RMIT. The characteristics of each 
person interviewed or surveyed, such as age and gender, were gathered as part of this 
study and tabulated. Each of the ADR teachers interviewed was asked to provide a 
course guide, or if a participant was surveyed, questions relating to the course guide 
were included in the survey. If no guide was provided, or if the information was 
incomplete, additional material was sourced from the university website. I performed 
a content analysis of these guides, discussed below. Overall in this study, sampling 
was extended in a manner consistent with the need to investigate appropriate sources 
as these became evident during the research process. Appendix A provides detail of 
the number of academics from each university who were interviewed or responded to 
surveys. The appendix indicates whether a course guide was provided or information 
was accessed from the university website or whether both approaches were used.  
2.7.2 ETHICS 
As indicated previously in this chapter, ethics approval was granted by RMIT 
University for the research in September 2007. RMIT research ethics policy has three 
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categories of risk and is in alignment with the national statement on ethical conduct in 
human research. The project was assigned a ‘low risk’ level.116 Before each interview 
we discussed the information and consent form. This form was then signed by each 
participant. There was also an opportunity to discuss the consent form prior to 
interviews by email and telephone. Two participants raised queries about the research 
by email, querying whether they were appropriate participants and asking about the 
nature of the research. One participant inquired about an aspect of the consent form at 
the interview prior to signing the form. All queries were dealt with satisfactorily and 
consent forms signed. Two participants did not wish to be named in the research and 
all others agreed to be named. However, due to the nature of the research, where 
participants might be seen to be critical of their employer, I made the decision not to 
name any participant. In my research there were no other ethical concerns identified. 
2.7.3 RECRUITMENT 
Participants were contacted by email and invited to be part of the research. A plain 
language letter and consent forms were attached to the email. If there was no 
response, a follow up email was sent. If the response was positive, a time and date 
was set for the interview or a survey was forwarded to the participant. The 
participants I interviewed were asked to nominate a venue or a time to be telephoned. 
The venues included cafes, restaurants and offices. On one occasion I conducted an 
interview in my home and on two occasions in the participant’s home.  
 
2.7.4 INTERVIEWING 
In this study I adopted a reflexive approach when gathering the data in the interviews 
with ADR teachers. Reflexive practice in research aids the researcher to reflect on any 
preconceptions formed regarding the research topic.117 In researching the literature 
prior to interviewing I realised the importance of power relationships in my 
methodology. Those teachers who agreed to be part of the research, many of whom 
                                                
116 
RMIT University, Obtaining Human Research Ethics Approval, 
http://www.rmit.edu.au/browse/Staff%2FAdministration%2FPolicies%20and%20procedures%2FAcad
emic%20and%20research%2FResearch%20ethics%20approval%2FObtaining%20human%20research
%20ethics%20approval/ at 3 January 2012. 
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Finlay, above n 74.  
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agreed to be named, could potentially be criticised for their pedagogical choices about 
the teaching of ADR in a law school. As well as a peer and a researcher, it was 
important for me to reflect upon my own power in the research project. My reflections 
upon power in the context of researching teachers’ experiences in a law school 
highlighted for me the importance of being reflexive as a researcher. I considered the 
potential for my critique of the data to reflect badly on a law school and expose 
participants to criticism from their employer. A reflexive approach can help in 
adopting particular research stances, such as remaining ‘curious’ and ‘open’ to the 
stories gathered in the research process. For example, in this research a core concern 
was to discuss the models of negotiation and mediation taught in each course. In order 
to ensure that I explored with participants the stories of why certain models of 
negotiation and mediation were included in their courses, I asked questions about the 
rationales for content and pedagogy choices by teachers. I sought to maintain an open 
and curious stance, 118 delving deeper into questions of ideology and pedagogy 
associated with the teachers’ choice of models.  
An interview schedule helped direct the conversations with participants including 
open-ended questions within the schedule designed to elicit rich responses. In order to 
provide contextual information, I gathered demographic details of the participants in 
initial questions about age, sex, qualifications, status and tenure of position. The 
survey schedule also included some detailed questions and these matched the research 
questions. These questions related to the content and pedagogy of the ADR course 
taught by the participant. Additionally, I asked participants to comment on 
institutional issues relating to the teaching of ADR in law schools. This issue also 
emerged in responses to other questions in the interview schedule. I include the 
schedule in Appendix B. 
In order to trial the interview schedule for the semi-structured interviews I conducted 
a pilot interview with a trial participant teaching in the ADR course known as 
‘Dispute Resolution’ at La Trobe University. In 2007 in an hour-long interview we 
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These types of skills, such as active listening, are commonly used in mediations: Patricia Marshall 
and Rosalind Hursworth, ‘Mediation and Qualitative Research Interviewing’ (2009) 7 Alternative 
Dispute Resolution Bulletin 141. As a practicing mediator I have had experience in using these 
approaches. 
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discussed ADR content and pedagogy at La Trobe University using my initial 
interview schedule and also then debriefed about the interview approach. After this 
interview I adapted the interview schedule, combining some questions and deleting 
others. After reflections on my approach to the interview, I decided to adopt a more 
‘curious’ stance and I reframed and summarised participants’ answers to improve my 
ability to listen to the stories of participants. The material from the interview with this 
trial participant is not used in this study due to its provisional nature.  
The questions included the collection of participants’ characteristics. These were 
followed by prompt questions on topics relating to the research questions (see 
Appendix B). Prior to commencement of the interviews participants were asked if 
they agreed to have the interview recorded.119 All participants in the study agreed. I 
also took notes during the interviews of key points. Before the interview began, I 
explained the method of interviewing in detail. I emphasised the reflexive nature of 
my approach to interviewing and the participants were advised that I would interact 
with them to provide input and insight. I used summarising to ensure accuracy of 
understanding at key points in the interview. At times the interviewee amended or 
extended these summaries. I also used reframing at intervals during the discussion, re-
wording the interviewee’s response to check understanding. Reframing occurred 
when I was confused by the interviewee’s statements or sought more information, 
while summarising occurred at key moments in the interview.  
2.7.5 SURVEY  
A survey form of the interview questions was sent to selected teachers of ADR in 
Queensland. As noted earlier in this chapter an initial survey was trialled with two 
ADR teachers from La Trobe University and the feedback from these teachers 
informed the subsequent design of the survey questions. The survey was designed to 
ask questions to ADR teachers similar to those that were posed in the interviews. The 
initial survey document was further refined after my analysis of the data gained from 
the Victorian interviews. The survey was adjusted after insights from the interviews. 
That is, some parts of the survey were altered to better reflect the questions, a section 
was shortened and some examples removed. Parts of the surveys provided the 
opportunity for open-ended responses. The survey was sent to Queensland ADR 
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In one interview the recorder malfunctioned and I relied on my hand written notes for coding. 
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teachers who could not be interviewed due to time and resource constraints. For this 
research, twelve surveys were sent out by email and five participants responded.  
There were thirty questions in the survey (see Appendix C). The majority of questions 
were closed questions with four open-ended questions included at the end of the 
survey. Questions dealt with: 
•  the characteristics of the participant including age, gender and teaching experience 
in ADR (1-10).  
• the placement of ADR in the law program (11-12).  
• the objectives and content of the ADR teaching in the course (13-23).  
• pedagogy including the use of role-plays in the teaching of ADR (24-26).  
The last four questions were open-ended, and sought information about teaching ADR 
in the law school environment, the teaching of different models of mediation, as well 
as any general comments and details about the books and literature used to inform the 
participant’s teaching. Survey data was used in this study to support the analysis of 
the interview data. The survey provided additional information as a comparison to the 
Victorian experience and also, where course guides or information were provided, 
contributed to the mapping of ADR offerings in the two states.  
2.7.6 CONTENT ANALYSIS 
I asked each of the participants to provide the course guide for the main ADR course 
that they taught. These guides were collected in 2007 and 2008 and therefore pertain 
to these two teaching periods. Courses could be elective or compulsory, stand-alone 
ADR courses or combined ADR with another discipline area. If a participant was 
surveyed, the survey asked specific questions relating to the course guide, such as the 
objectives of the course, the topics and the assessment.  
I gathered information about thirteen ADR law courses. I categorised these as the 
‘main’ ADR courses in the sample as participants identified these courses as the most 
important ADR courses within their school’s law program. There were also two non-
law courses that were part of the sample. These were social science courses at 
Victorian universities, which some law students regularly chose as electives. There 
were also a number of courses that the interviewees identified as ADR courses 
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available in their law programs apart from the ‘main’ ADR course. There were two 
such courses in Victoria and one in Queensland and these were included in the 
sample. The aim was to gather data relating to the research questions articulated in 
section 2.3 of this chapter. I undertook a content analysis of the guides and this data 
provided support for the themes elicited from the interviews and survey information.  
2.8 ANALYSIS  
2.8.1 ANALYSIS OF THE INTERVIEWS  
Interviews lasted approximately thirty to sixty minutes and were conducted face-to-
face or by telephone. Interviews were taped, transcribed and coded manually. Detailed 
questions relating to curriculum were included to ascertain baseline information 
regarding the content and pedagogy of the teaching of ADR. Open-ended questions 
such as one relating to the role of ADR in legal education encouraged participants to 
comment freely upon this and other issues. The semi-structured interviews allowed 
participants to comment upon a particular issue relating to the research and also 
allowed for creative thinking and brainstorming around that issue.  
Transcriptions were organised through a transcription service, Outscribe. The identity 
of the participants was separated from the data. A numbered coding system was 
adopted to identify individual participant responses and each participant was given the 
code of either ‘V’ for Victoria, ‘Q’ for Queensland and N for the NSW participant. 
Each of the participants was assigned a number, indicating their university. Where 
more than one participant came from the same university, this was indicated by using 
a letter of the alphabet eg V 1 (a). After initial open coding of the data using a 
numbering system I derived a number of concepts and categories. These were 
checked and adapted on a second reading of the transcripts. I progressively wrote 
memos summarizing categories and concepts and as a result of the issues I identified, 
I decided to extend my data collection to Queensland in order to see if similar themes 
would emerge in another location and context of ADR teaching.  
In the study, themes were conceived progressively through a form of constant 
comparison with emerging ideas and the data. My research focus meant that I was 
alert to material about the content and pedagogy of ADR courses and particularly the 
teaching of diverse models of negotiation and mediation. Models formed an early 
concept in the data analysis and this topic was later changed to a category of ‘first and 
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second generation practice/models’. As indicated previously in this thesis this 
categorization is a heuristic device adopted to frame my discussion of emergent 
theory and practice. In this thesis I do not seek to privilege one model of practice over 
others, but rather to identify trends. I acknowledge that many participants in 
negotiation and mediation and mediators do not have as a goal conflict 
transformation’ when taking part in these ADR processes. Throughout data collection 
and analysis I engaged with relevant ADR literature and allowed my reading to 
inform my analysis. I also explored whether teachers engaged with power and cultural 
concerns. I coded responses to these questions under the category of ‘power/culture’. I 
specifically asked about engagement with emotion as part of the teaching of ADR and 
responses to this question were coded as a category. The learning and teaching 
strategies of ADR were the focus of another question and formed a category in the 
data analysis. 
As I reviewed the data, I became conscious of the importance of framing ADR as 
contributing to lawyers’ professional identity and the promotion of non-adversarial 
practice by the law teachers. I was aware that ADR teachers may frame their learning 
and teaching strategies in contrast with adversarialism, and indeed the data revealed 
the extent to which teachers focused on the importance of students adopting a non-
adversarial approach. I therefore coded the transcripts with the category 
‘adversarialism’, but also added the emergent category of non-adversarial practice as 
this was a consistent frame of content and pedagogy in the sample. This concern 
linked with another theme that emerged from the data: the role of ADR in lawyers’ 
vocational skills. I became conscious of this theme as participants commented on the 
dual role of an ADR course to engage students with substantive course content, as 
well as to assess students’ abilities in ADR, particularly in negotiation and mediation. 
I therefore coded this theme separately from the previous two categories. These issues 
are linked to another emergent category: the place of ADR in the legal curriculum. 
This theme emerged as a separate category as the issue of whether ADR should be a 
compulsory knowledge area for admission to practice as an Australian lawyer was 
identified as an important concern by nearly all the teachers of stand-alone ADR 
courses, especially as this issue affected the status and funding of the discipline area. 
Table 2.1 below provides the list of the categories that developed from my analysis. 
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Table 2.1 Numbering of Categories for Interviews 
Numbering Category 
1 Cost 
2 Lawyer’s skills 
3 Adversarialism 
4 Pedagogy 
5 First/second generation practice 
6 Non-adversarial practice 
7 Marginalised/resistance 
8 Emotion 
9 Place of ADR in the legal curriculum 
10 Power/culture 
The data is integrated with the emergent literature in ADR and legal education and is 
discussed in detail in chapters five, six and seven.  
2.8.2 ANALYSIS OF THE SURVEYS 
The surveys were analysed using a simple counting approach. The surveys are coded 
in the same manner as the interviews. As only five out of twelve surveys were 
returned, and the research was conducted primarily through semi-structured 
interviewing, the survey data was a comparatively small part of the study. The survey 
results are used in the collation of the data about characteristics of participants (see 
Appendix D, E and F). These results are included in the content analysis of the 
reading guides (see Appendix G) and the mapping of the ADR course offerings (see 
Appendix H). Open-ended responses from the survey are analysed and discussed in 
chapters five, six and seven. 
2.8.3 CONTENT ANAYLSIS  
Content analysis is a quantitative approach that identifies and prioritises categories. 
Bryman notes that: 
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Frequently in a content analysis the researcher will want to code text in terms 
of certain subjects and themes. Essentially, what is being sought is a 
categorisation of the phenomenon or phenomena of interest. 120 
A coding schedule needs to be designed and if more than one person is involved with 
the analysis a coding manual ensures a degree of consistency.121 In this study I 
analysed the content of the guides and information from university websites after the 
ongoing analysis of the interviews and surveys. The coding schedule was developed 
from the themes that emerged from the interviews. Some categories were also 
included that specifically dealt with the nature of course, that is, I included categories 
about course objectives and assessment on the basis that courses in universities 
generally include this information in guides. I devised twelve categories in the coding 
schedule as shown in Table 2.2 below. The results were tabulated and are provided in 
Appendix G. The table details the name of the university in Victoria and Queensland, 
the name of the course and the year of the course guide. The content analysis 
categories based on the research questions are provided below. 
Table 2.2 Categories for Content Analysis of Course Guides 
Numbering Categories 
1 Objectives: conflict/range of ADR processes 
2 Objectives: non-adversarial practice/lawyer ethics 
3 Generic graduate attributes: critical thinking, communication, 
reflection and team work 
4 Power 
5 Culture 
6 Emotion 
7 Doctrine/case Law 
8 First generation practice: integrative/facilitative model 
9 Second generation practice: diverse models 
10 Learning and teaching strategies 
11 Assessment 
12 Prescribed text 
 
                                                
120 Bryman, above n 62, 188. 
121 Ibid 190-191. 
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There were thirteen stand-alone ADR courses or ADR combined courses that were 
identified as the main ADR course in each of the six universities in the Victoria and 
Queensland and the single university from New South Wales. The guides to these 
courses were the primary source of the content analysis. Additionally, there were two 
guides from the social science faculty in one university that provided ADR courses as 
electives to the law students. Participants also provided guides for ADR or ADR 
combined law electives, which were additional to the main ADR course in the law 
program. There were three of these guides: two from Victoria and one from 
Queensland. This data also contributed to the mapping of ADR courses in the two 
states. 
2.8.4 MAPPING 
The mapping of ADR courses shows that this subject area is well represented in law 
programs in the two states (see Appendix H). In Victoria five out of the six law 
programs have ADR as a compulsory stand-alone course (two) and ADR was 
combined with civil procedure as a compulsory course (three). In terms of whether 
ADR was a first year offering one of the Victorian universities offered ADR as a 
compulsory first year course and one had ADR combined with civil procedure as a 
compulsory first year course. In Queensland ADR was not compulsory as an 
academic course. However in some law programs it was offered through the 
integration of an ADR module in a substantive law course and then offered as a later 
year elective (three out of six). In other law programs in Queensland ADR was 
offered as an elective only (two out of six). Importantly, only one Queensland law 
program offered ADR as a compulsory stand-alone course, and this offering was not 
in first year but was located in third year. 
A variety of names were used in the ADR courses or ADR combined courses that 
were the subject of this study. There were three courses in Victoria with Dispute 
Resolution as the title of the course or included in its name (i.e. RMIT: Negotiation 
and Dispute Resolution). It appears that the term Dispute Resolution without the word 
‘Alternative’ has been adopted in Australia to indicate that the area should be seen not 
as an alternative to litigation but as one of a number of choices including litigation, 
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when engaging with legal disputes. 122 This was the most popular choice of course 
name in the sample. 
The primary course at Monash University resembled the title of the RMIT course as it 
was called Negotiation and Mediation. There were two courses that included ADR in 
combination with civil procedure. These were entitled Civil Procedure and 
Alternative Dispute Resolution at Deakin University and Dispute Resolution and Civil 
Procedure at Victoria University. Of the six main courses analysed in Queensland 
only one had Dispute Resolution in the title. Three courses had ADR in their title. One 
core Queensland course had the name Legal Conflict Resolution. Another Queensland 
course was called Dispute Systems Design123 and was offered as an elective. The 
results of the content analysis and the mapping of ADR course offerings are further 
discussed in chapters five, six and seven. 
2.9 DESCRIPTION OF PARTICIPANTS 
There were twenty-nine participants in this study. Demographic characteristics were 
gathered from each of the participants and are tabulated in Appendix D. Selected data 
is analysed and included in table form (see Appendix E and F). The data covered 
participants’ gender, age, work status, qualifications, period teaching ADR, research 
interest in ADR (expressed as a percentage) and level of academic appointment. 
Below I discuss these characteristics, providing some details in table form, and draw 
some conclusions that will be discussed and analysed in more detail in chapters five, 
six and seven. General data in relation to law school academic demographics have not 
been gathered in recent major reports into legal education. The 2003 Johnstone and 
Vignaendra report and the Owen and Davis report, both discussed in section 2.2, offer 
data relating to student characteristics but do not provide data relating to law 
academics. However, some data is available relating to academics in Australia more 
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Hilary Astor and Christine Chinkin, ‘Dispute Resolution as Part of Legal Education’ (1990) 1 
Australian Dispute Resolution Journal 208. 
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This elective course was provided by one of the participants in this study. It was the only course 
provided to me by lecturers at Bond and may not be the ‘main’ ADR elective at this university, 
however I chose to include it in the study as it was the best data available to me. Also, Victoria 
University has a course entitled Interviewing and Negotiation Skills. I did not include it as the ‘main’ 
ADR course as it had primarily a skills focus. 
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generally and some studies in the United States have included data on the 
characteristics of ADR law teachers. I discuss the following findings by drawing on 
this selected literature. The first issue is the gender and age of participants and a table 
summarising this data is provided below. 
Table 2.3 Gender and Age of Participants 
  Male Female 
Age Band n % of 
sample 
(12) 
% of age 
band 
n % of 
sample 
(17) 
% of age 
band 
50+ 9 31 75 6 21 35 
40-49 2 7 17 6 21 35 
30-39 1 3 8 5 17 29 
  
Of the twenty-nine participants in this study twelve participants were male (41%) and 
seventeen participants were female (59%). There were eleven males and thirteen 
females interviewed and, in addition, one male and four females surveyed. Women 
predominate in ADR learning and teaching in the sample of ADR teachers in this 
study. This figure is in contrast to United States research into ADR teachers through 
the analysis of the listings in the AALS Directory of Law Teachers that establishes 
that women make up ‘approximately one-third of the faculty who teach ADR...’ 124 
Although the number of women teaching in law schools in the United States is 
growing, it is notable that they can still be segregated to less prestigious and secure 
positions. 125  Marjorie Kornhauser argues that: 
…although the number of women law professors has greatly increased 
over the past three decades, women are still underrepresented on 
faculties and disproportionately hold less prestigious and non-tenured 
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Moffitt, above n 41, 35. 
125 
Marjorie Kornhauser, ‘Rooms of Their Own: An Empirical Study of Occupational Segregation By 
Gender Among Law Professors’ (2004-2005) 73 UMKC Law Review 293. 
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positions such as librarians, clinicians and legal research and writing 
instructors. 126 
Similarly, Thornton argues that women in Australian academia are similarly 
marginalised in an institution that has retreated from gains made by first, second and 
third wave feminists.127 With the advent of neo-liberal policies in higher education, 
feminist concerns have lost much of the ground that was gained previously as the 
humanities and social sciences are devalued in favour of business paradigms.128  This 
has led to a re-masculinisation of universities that has negatively impacted on feminist 
academics and their concerns, causing them to be marginalised and devalued.129  In 
Australian law schools, ADR may be perceived as a ‘soft’ area of study130 due to its 
lack of focus on doctrine and the interdisciplinary nature of the study drawn from the 
humanities and the social sciences. There has been considerable debate as to whether 
negotiation and mediation represent a challenge to traditional masculinist, adversarial 
constructs in law and represent a ‘feminine’ approach to conflict resolution that 
incorporates an ‘ethic of care’. 131 Whilst not necessarily subscribing to this view, it 
would appear from the data gathered in this study that women are increasingly drawn 
to the teaching of ADR. Combined with age (discussed below) there would appear to 
be an important change in the gender of ADR teachers as younger teachers 
establishing themselves in the field are mainly female. This is in contrast to the study 
by Kornhauser in the United States that found that men were increasingly teaching in 
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Margaret Thornton, ‘Universities Upside Down: The Impact of the New Knowledge Economy’ 
(2009) 21 Canadian Journal of Women and the Law 375. 
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Ibid 381-385. 
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Ibid 387-390. 
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Brendan French, ‘Dispute Resolution in Australia- The Movement from Litigation to Mediation’ 
(2007) 18 Australasian Dispute Resolution Journal 213, 217. See also Macfarlane above n 58, 52-54.  
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For example Carrie Menkel-Meadow, ‘Portia in a Different Voice: Speculations on a Women’s 
Lawyering Process’ (1985) 1 Berkeley’s Law Journal 39. See also Marsha Lichtenstein, ‘Mediation 
and Feminism: Common Values and Challenges’ (2000) 18 Mediation Quarterly 19; Janet Rifkin, 
‘Mediation from a Feminist Perspective: Promises and Problems’ (1984) 2 Law and Inequality 21. 
Trina Grillo, ‘The Mediation Alternative: Process Dangers for Women’ (1991) 100 Yale Law Journal 
1545. 
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the ADR field in that country. She posited that as ADR becomes more acceptable in 
the legal academy, more men are drawn to teaching in this field.132 
Participants were asked to define their age category: 30-39; 40-49; 50 and over. There 
were fifteen participants aged 50 years and over at the time of the study. General data 
on Australian academics shows that in many discipline areas including law, a high 
percentage of academics are aged over 50 with the highest percentages in education, 
welfare studies, humanities and nursing, some sciences.133 However in law the 
percentage in 2006 according to data drawn from government figures was 37.7% and 
thus has one of the smallest proportions of staff over 50 years of age.134 Overall in 
Australia all professions have a significant percentage of academics teaching in their 
discipline area over 50 years of age but for some areas, such as law, this is not a 
pressing concern. 135  The percentage of ADR teachers in this study who were over 50 
years of age was 52%. Thus this figure is higher than the average in the wider legal 
academic community. 
Within the over 50 group in this sample, nine male ADR teachers (60% of that age 
group) outnumber six females (40%). Meanwhile, five of the six participants in the 
30-39 year age group in this study were female (83% of that age group). As no 
attempt was made to choose participants based on sex, this spread of age and sex 
suggests (but is not a large enough statistical sample to demonstrate) increasing 
interest, and professional involvement in ADR among younger women lawyers. The 
figures are suggestive of a generational change in ADR learning and teaching with 
males in the sample predominately in the over 50 category and few younger males 
coming through to take up positions in the university. As indicated, the younger 
participants in this study were female and show a trend to an increasing predominance 
of women in ADR. The next issue assessed was work tenure and this issue concerned 
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The National Centre for Social Applications of Geographic Information Systems, Investigating the 
Aging Academic Workforce: Stocktake (2010). These discipline areas show academics over 50 to be in 
the range of 51% to 62% of the workforce. 
134 
Ibid 8. 
135 
Ibid 9. The Council of Law Deans has not articulated concerns regarding an ageing academic 
population in the manner of some other disciplines, such as nursing: 14 
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whether participants were continuing in their employment, on a fixed contract, or 
were casual (paid an hourly sessional rate). I also asked if participants were full or 
part time. This is summarised below in Table 2.4. 
 
 
Table 2.4 Participants’ Contract and Working Time Status  
Work 
Tenure 
Number  Percentage 
of Sample  
n=29 
Full-
time 
Percentage 
of Sample  
n=29 
Part-
time 
Percentage 
of Sample  
n=29 
Continuing 19 65 19 83 0 0 
Fixed 5 17 4 17 1 17 
Casual 5 17 0 0 5 83 
 
Most of the academics in this study worked full-time, (twenty-three were full-time 
and six were part-time). All casual employees worked part-time and one fixed term 
employee also worked part-time. This demonstrates a largely stable workforce in the 
teaching of ADR in the two states. Appendix E has details of participants’ 
qualifications showing most have a Masters level qualification and 34% have a PhD. I 
also asked participants to nominate the number of years they have been teaching ADR 
and these are tabulated (see Appendix F). Most teachers of ADR in this study had 
extensive experience in this area, with a total of 76% teaching in the area for more 
than 5 years and 48% having more than 10 years’ experience. This represents 
substantial expertise in the teaching of ADR in this sample. This wealth of experience 
assists the findings in this study as participants could draw on significant experience 
when describing their teaching of ADR. Conversely, the data indicates that the 
number of new entrants to the field in this study, who have less than 5 years of 
experience, is relatively small. This may indicate some succession difficulties in the 
future for the teaching of ADR as the present population of teachers progressively 
reaches retirement age.  
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2.10 LIMITATIONS OF THE STUDY 
The research design focused on the benefits derived from gathering stories of ADR 
teachers and the thick, rich descriptions that they provided regarding ADR content 
and pedagogy. This was the first time this approach has been used in Australia to 
investigate this topic and provides a useful mapping of this discipline area at a time 
when ADR teaching is growing in importance due to the rise of ADR options and 
philosophy in our legal and justice systems. The role of ADR in helping law students 
to adopt non-adversarial practice as a frame for their future legal work has also gained 
currency in the literature and in government policy over recent years. Additionally, 
capturing the ‘lived experience’ of teaching this subject area in the particular context 
of Australian law schools and including deep reflections from participants provides 
insight into the challenges and benefits of teaching in university law schools in the 
new millennium. In the interviews participants described the ADR content taught and 
learning and teaching strategies, providing examples of ways that they taught topics 
such as negotiation and mediation.  The data from the content analysis of the course 
guides provides more limited information about content and pedagogy, providing 
information about topics taught but not the ways that the topics are taught. 
One limitation of the study is that data collection was largely restricted to two states 
in Australia. However, the study explores a community of practice and the findings 
are generalizable to ADR teachers in other states. Another limitation is that the 
research did not attempt to establish whether a stand-alone ADR course or an 
integrated approach to including ADR in substantive courses was the ‘best’ way to 
teach this discipline area. Teachers in this study did occasionally comment on these 
issues but the primary aim of the research was to gather the stories of ADR teachers, 
their lived experience, and to describe and discuss a number of themes that arose from 
the data.  
One possible limitation is that the relevance of some of the data may be limited to the 
period when participants contributed to the study. The teaching practices of the law 
teachers who participated in this study may have changed since the data was gathered 
between late 2007 and 2009. In addition, no Deans of Law or heads of school were 
included in the study. Therefore, the study does not include information or reflections 
from those who have been able to make broader changes to the place of ADR in legal 
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education through, for example championing the inclusion of ADR in first year 
introductory courses in the law curriculum. Similarly, the study does not include 
government decision makers such as Attorneys-General of the various Australian 
states and territories, who have considerable influence on universities and law 
schools, due to their role in the accreditation of law programs and regulation of the 
legal profession. The Deans of Law schools and Attorneys-General were not included 
as part of this study due to the chosen parameters of the research. This study was 
conceived as an exploration of the stories of ADR teachers in law schools and as such 
is confined to teachers. Future research might usefully include a wider group of 
participants. However, the data gathered does provide the basis for a detailed analysis 
and discussion of the content and pedagogy of ADR subjects in two states and the rich 
stories of the ADR law teachers. The themes elicited from participants’ responses, 
when placed in the context of an extended literature review, reveal ideologies and 
discourses that underpin teaching practices, as to both content and pedagogy that 
might shape the culture of ADR teaching in law schools into the future. My study thus 
provides unique insights into the lived experience of ADR law teachers in Australia 
and makes a significant contribution to the field. In chapters five, six and seven the 
themes elicited as a result of the data analysis are reported in the context of that 
extended literature, which is discussed in chapters three and four. 
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CHAPTER 3 
THEORETICAL PARADIGMS OF ADR PRACTICE 
3.1 INTRODUCTION  
Recognition of the influence of lawyers in court-connected ADR is growing. 1  Many 
of the original aims of the introduction of ADR into courts such as increasing party 
self-determination and maximising collaboration have been undermined by the legal 
culture that has first adopted and then changed the practice of alternatives to 
litigation.2  The courts’ objective for efficiency and case management has meant that 
some of the relationship dimensions of conflict of negotiation and mediation have 
been subjugated to the need to achieve settlement.3  The presence of lawyers as agents 
and mediators in negotiation and mediation relating to legal disputes, 4 the prevailing 
adversarial culture of lawyers in both courts and legal firms, 5 lawyers’ expectations 
about the process and their understandings of mediation6 have a profound impact 
                                                
1 
The impact of lawyers approach to ADR affects their clients’ view of mediation and the clients’ 
opportunity to improve the relationship with the other party(s): Jean Poitras, Arnaud Stimec and Jean-
Francois Roberg, ‘The Negative Impact of Attorneys on Mediation Outcomes: A Myth or a Reality?’ 
(2010) 26 Negotiation Journal 9, 12-14. Lawyers can be a positive force in a mediation, but it is 
dependent on the approach that they take, which may shift according to a client’s needs: Olivia Rundle, 
‘A Spectrum of Contributions that Lawyers can Make to Mediation’ (2009) 20 Australasian Dispute 
Resolution Journal 220.The involvement of lawyers can mean an evaluative, rights-based approach 
dominates in the court connected context: Tania Sourdin and Nikola Balvin,  ‘Mediation Styles and 
their Impact: Lessons from the Supreme and County Courts of Victoria Research Project’ (2009) 20 
Australasian Dispute Resolution Journal 142.  
2 
Carrie Menkel-Meadow, ‘Pursuing Settlement in an Adversary Culture: A Tale of Innovation Co-
opted Or “the Law of ADR”’ (1991-1992) 19 Florida State University Law Review 1.  
3 
Ibid 3. See also Leonard Riskin and Nancy Welsh, ‘Is That All There Is? The Problem in Court-
orientated Mediation’ (2008) 15 George Mason Law Review 863.  
4 
In Australia lawyers in court-connected mediation often attend and speak for their clients: Peter 
Callaghan, ‘Roles and Responsibilities of Lawyers in Mediation’ (2007) 26 The Arbitrator and 
Mediator 39. 
5 
Laurence Boulle argues that lawyers impact on the way that court connected mediation has evolved: 
Laurence Boulle, Mediation: Principle Process Practice (LexisNexis Butterworths, 3rd ed, 2011) 70-
71; 289-302.  
 6 
Tamara Relis, Perceptions in Litigation and Mediation: Lawyers, Defendants, Plaintiffs, and 
Gendered Parties (Cambridge University Press, 2009) ch 5-6.  
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upon the practice of court-connected negotiation and mediation.7  Importantly, court-
connected negotiation and mediation occurs in the shadow of the law,8 that is these 
processes are influenced by the probable court outcomes relating to a dispute. 
Therefore it is likely that court-connected ADR practice differs from other areas of 
ADR that are more remote from the courts, such as community mediation. Yet courts 
may still be capable of adopting more wide-ranging relational aims in their ADR 
processes and a more relational approach may benefit court users.9 
While there is a range of factors influencing legal culture, the importance of legal 
education and the content and pedagogy of ADR is paramount in lawyers’ learning 
during law school significantly shapes their practice.10 I argue that if lawyers learn 
about first and second generation practice during their legal education this learning 
may legitimise shifts in ADR practice. As noted in chapter one, first generation 
practice has the benefits of promoting non-adversarial paradigms and collaborative 
problem-solving. This approach moves away from traditional adversarial constructs in 
law, and models of ADR that privilege evaluation, such as evaluative mediation. 
Second generation practice could potentially shift lawyers’ practice even further to 
include a relational world-view, that may better deal with issues of emotion, culture 
and power in negotiation and mediation. In time, learning about first and second 
generation practice in legal education may contribute to re-shaping lawyers’ 
professional identities. This new shaping may have an impact on the way that lawyers 
approach their role in negotiation and mediation (as either negotiating agent or 
                                                
7 
Julie Macfarlane, ‘Culture Change? Tale of Two Cities and Mandatory Court-Connected Mediation’ 
(2002) Journal of Dispute Resolution 241. 
8 
Robert H Mnookin, and Lewis Kornhauser, ‘Bargaining in the Shadow of the Law: The Case of 
Divorce’ (1979) 88 Yale Law Journal 950.  
9 
Jaimie Kent, ‘Getting the Best of Both Worlds: Making Partnerships Between Court and Community 
ADR Programs Exemplary’ (2005) 23 Conflict Resolution Quarterly 71. 
10 
Julie Macfarlane, The New Lawyer: How Settlement is Transforming the Practice of Law 
(University of British Columbia, 2008) 223-224. Notably, Macfarlane argues that a change to lawyers’ 
culture does not require a paradigm change but is rather an evolution of practice: 96. Law school 
adoption of ADR as a course in law programs has grown significantly in Australia, but there is a 
lingering perception that this is a  ‘soft option’ in the legal curriculum: Brendan French, ‘Dispute 
Resolution in Australia- The Movement from Litigation to Mediation’ (2007) 18 Australasian Dispute 
Resolution Journal 213, 217. 
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mediator) and the range of models practised in the court-connected contexts. 
In this chapter I discuss the theoretical paradigms of a number of prominent 
negotiation and mediation models. I do not attempt to canvass all the possible models 
of practice11 available to negotiators and mediators, but instead explore a number of 
contrasting approaches that might inform the evolution of court-connected ADR 
practice. The chapter firstly explores in detail the dominant first generation model of 
practice: the integrative/facilitative model and the lawyer influenced derivation of that 
model the evaluative approach to mediation. I discuss the process of collaborative law 
that generally adopts integrative bargaining techniques drawn from first generation 
practice.  
As discussed in chapter one first generation practice focuses on the instrumental aim 
of agreement, is individualistic in nature and adopts a rational frame of decision-
making. Use of integrative bargaining promotes a non-adversarial approach to 
negotiation and mediation that includes collaborative problem-solving. This chapter 
considers the contrasting approaches of first and second generation practice. In 
particular I focus on two approaches, the narrative and transformative models of 
mediation, to illustrate the differences in emergent frames of practice.12 This chapter 
gives particular attention to mediation models of practice. Mediation has arguably led 
the way in developing theory for practice in ADR. Second generation mediation 
models have begun to proliferate, although as yet these models are not widely 
practiced in Australia. Additionally, I will describe victim offender/restorative justice 
conferencing.13 These restorative processes have synergies with mediation practice, 
                                                
11 
Nadja Alexander provides a summary of significant models: Nadja Alexander, ‘The Mediation 
Meta-Model: Understanding Practice’ (2008) 25 Conflict Resolution Quarterly 97.  
12 
Robert A Baruch Bush and Joseph P Folger, The Promise of Mediation: The Transformative 
Approach to Conflict, (Jossey-Bass, revised ed, 2005); John Winslade and Gerald Monk, Narrative 
Mediation (Jossey-Bass, 2000). 
13 
This approach is widely practiced in Australia, particularly in the juvenile context to deal with 
criminal matters: Kelly Richards, ‘Police-referred Restorative Justice for Juveniles in Australia’ Trends 
and Issues in Crime and Criminal Justice, No. 398, (Australian Institute of Criminology, 2010).  
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especially transformative practice.14 I also canvass the philosophy of therapeutic 
jurisprudence, a framework for change in the law and legal education.15  
3.2 OVERVIEW OF THE DEVELOPMENT OF THEORY IN NEGOTIATION 
AND MEDIATION 
As stated in chapter one, the release of Getting to Yes, by Roger Fisher and William 
Ury reinvigorated negotiation theory.16 This book served to provide an engagement 
with negotiation theory that rejected adversarial approaches and positional bargaining 
stances in favour of creative problem-solving approaches to negotiation that have 
been described as ‘win-win’. The ideas in the book draw upon a range of academic 
disciplines and summarised approaches to negotiation that can be linked to labour 
management, education and the social sciences. Recently, Carrie Menkel-Meadow 
observed that:  
The authors of Getting to Yes also drew on the many constituent 
disciplines of negotiation theory and practice, including economics, 
game theory, psychology, anthropology political science, sociology, 
decision sciences, communication and planning, to name some, but not 
all, of the bodies of knowledge that have contributed ideas or “memes” 
(cultural genes) about negotiation.17    
Although drawing on a range of disciplines, this understanding of conflict is grounded 
in a modernist paradigm. That is the construct of the ‘win-win’ solution advocated by 
Fisher and Ury, and later further explored by a variety of co-authors, sees negotiation 
as an individualistic endeavour, reliant on consideration of actors whose needs, 
                                                
14 
Howard Zehr, ‘Commentary: Restorative Justice: Beyond Victim-Offender Mediation’ (2004) 22 
Conflict Resolution Quarterly 305. 
15 
Michael King, Arie Frieberg, Becky Batagol and Ross Hyams, Non-adversarial Justice (Federation 
Press, 2009) ch 1. 
16 
Carrie Menkel-Meadow, ‘Why Hasn’t the World Gotten to Yes? An Appreciation and Some 
Reflections’ (2006) 22 Negotiation Journal 485. 
17 
Ibid 486. See also Ron Fortang, ‘Taking Stock: An Analysis of Negotiation Pedagogy Across Four 
Professional Fields’ (2000) 16 Negotiation Journal 325. 
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interests and concerns are largely divorced from the wider society.18  The problem-
solving approach to negotiation was adopted in the facilitative model of mediation 
that uses an‘interest based, problem-solving, rational analytic approach [to] 
mediation’.19  Although, it is likely that the facilitative model of mediation evolved 
under a number of influences20  that are not clearly articulated in the literature, at its 
heart this model has an instrumental focus that encourages settlement through the use 
of the integrative approach to negotiation.21  This emphasis on settlement and 
cooperation for individualistic gain are the focus of first generation practice. However, 
such a focus doesn’t necessarily mean that practitioners do not deal with key concerns 
such as emotion.  Often practitioner efforts are based on intuition and experience 
rather than engagement with theory.  Progressively issues such as emotion are part of 
the discourse of first generation practice but efforts to include emotion are piecemeal. 
Kenneth Fox argues that with most training and education, including legal education, 
based on this approach ‘students are currently taught that the negotiator’s central 
challenge is learning how to develop and enact rational strategies to claim and/or 
create maximum value that satisfy the negotiator’s (or her principal’s) self-interest.’22 
According to research conducted with short course trainers, for many first generation 
practitioners, some of whom also taught in legal education, theory is frequently 
ignored in their practice and teaching.23 This is because the focus of practice is seen to 
                                                
18 
Dorothy J Della Noce, Robert A Baruch Bush and Joseph P Folger, ‘Clarifying the Theoretical 
Underpinnings of Mediation: Implications for Practice and Policy’ (2002) 3 Pepperdine Dispute 
Resolution Law Journal 39. 
19 
Boulle above n 5, 44. 
20 
Ibid 45. 
21 
Robert A Baruch Bush, ‘Staying in Orbit, Or Breaking Free: The Relationship of Mediation To the 
Courts Over Four Decades’ (2008) 84 North Dakota Law Review 705. 
22 
Kenneth Fox, ‘Negotiation as a Post-Modern Process’ in Christopher Honeyman, James Coben and 
Giuseppe De Palo (eds,) Rethinking Negotiation Teaching: Innovations for Context and Culture (DRI 
Press, 2009) 13.
 
 
23 
Research has shown some practitioner/trainers see theory as extraneous to using collaborative 
problem-solving approaches: Julie Macfarlane and Bernard Mayer, ‘What Theory? How Collaborative 
Problem-Solving Trainers Use Theory and Research in Training and Teaching’ (2005) 23 Conflict 
Resolution Quarterly 259.  
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be the gaining of agreement and this aim may be stymied by attention to theoretical 
concerns, forestalling a ‘quick fix’ solution to the dispute.24 However, even a belief 
that there is no theory underlying practice is itself a theory of practice and seeking to 
investigate and understand theory may lead to improved party experiences in 
conflict.25 Importantly, Michael Lang and Alison Taylor posit that reflection on 
practice and theory is critical to gaining ‘artistry’ in practice, that is, the capacity to 
develop beyond the constraints of a model whilst attuned to both the theoretical 
constructs that underpin a model and the particular conflict environment where a 
mediator practices.26  In contrast to this ‘theory-free’ first generation pragmatism, 
second generation models of negotiation and mediation draw on theory from the 
social sciences.27 These models do not focus on settlement to the exclusion of other 
concerns, are relational in their philosophy and have clearly thought out strategies to 
engage with emotional concerns in negotiation and mediation. These strategies will be 
discussed in detail below. Mediators are reflexive about the role of the mediator, 
understand the influence of the mediator on both process and content of the conflict, 
and promote party empowerment.28 These second generation approaches arguably 
better meet parties’ need for self-determination, as they are not pressured to settle 
disputes. Also, parties are encouraged to directly tell the story of the conflict that 
brought them to the mediation, assisting with the experience of procedural justice. I 
also argue that articulation and engagement with theory, with or without adhering to a 
set model, will enable practitioners to better reflect on practice issues in negotiation 
and mediation including strategies for dealing with emotion,29 culture30 and power.31 I 
                                                
24 
Della Noce, et al, above n 18, 45-49. 
25 
Ibid. 
26 
Michael D Lang and Alison Taylor, The Making of A Mediator: Developing Artistry in Practice 
(2000) xvii; 34.  
27 
Fox, above n 22.
 
 
28 
For example: Linda Mulcahy, ‘The Possibilities and Desirability of Mediator Neutrality-Towards an 
Ethic of Partiality’ (2001) 10 Social & Legal Studies 505; Dale Bagshaw, ‘Self-Reflexivity and the 
Reflective Question: Broadening Perspectives in Mediation’ (2005) 24 The Arbitrator and Mediator 1, 
3. 
29 
Trish Jones and Andrea Bodtker, ‘Mediating with Heart in Mind: Addressing Emotion in Mediation 
Practice’ (2001) 17 Negotiation Journal 217. 
  
  101
now discuss each of these practice issues in turn, beginning with emotion. 
3.2.1 EMOTION IN NEGOTIATION AND MEDIATION 
In the court-connected context, in civil matters lawyers acting on behalf of their 
clients can influence the way that the mediator will practice and in particular 
influence the discussion of emotional concerns in legal disputes.32  Lawyers can 
sideline the issue of emotion and emphasise their preference for a focus on settlement. 
They can potentially narrow the issues to those related to the likely outcome of a case, 
and whether it should be litigated. They will also generally focus on quantitative 
questions of ‘how much the defendant is prepared to pay and the plaintiff willing to 
accept to avoid the delay, risks and costs of trial?’33  This approach can limit the 
emotional dialogue as it privileges rational, rights-based concerns in conflict. 34 
Emotional issues, including issues such as the offer of an apology, are generally 
marginalised, although for some practitioners it is possible to combine both rights-
based talk and emotional dialogue.  When emotional issues are sidelined this may 
result in clients who are disappointed with the experience of mediation.35 Emotion is a 
key concern in conflict and allowing its expression can influence the transformation 
                                                                                                                                       
30 
See for example: Kevin Avruch, ‘Culture and Negotiation Pedagogy’ (2000) 16 Negotiation Journal 
339; Christopher Honeyman, James Coben and Giuseppe De Palo ‘Introduction: The Second 
Generation of Negotiation Teaching’ in Christopher Honeyman, James Coben and Giuseppe De Palo 
(eds), Rethinking Negotiation Teaching: Innovations for Context and Culture (2009) 1; Morgan Brigg, 
‘Mediation, Power and Cultural Difference’ (2003) 20 Conflict Resolution Quarterly 287.  
31 
See for example: Linda Putman, ‘Challenging the Assumptions of Traditional Approaches to 
Negotiation’ (1994) 10 Negotiation Journal 337; Hilary Astor, ‘Some Contemporary Theories of 
Power in Mediation: A Primer for the Puzzled Practitioner’ (2005) 16 Australasian Dispute Resolution 
Journal 30; Luis Pinzon, ‘The Production of Power and Knowledge in Mediation’ (1996) 14 Mediation 
Quarterly 3.  
32 
Riskin and Welsh, above n 3. 
33 
Ibid 866.  
34 
Ibid. 
35 
Relis above n 6, 242-243. Relis argues that disputants wish to experience more in their mediation 
than merely a debate over rights. Lawyers steer the mediation away from emotional issues. She also 
argues that legal education can change the frame of lawyers practice to non-adversarial approaches 
which better ‘fit’ with the disputants emotional needs in court-connected negotiation and mediation: 
244. 
  
  102 
of parties’ views and orientations in disputes.36 Commentators increasingly argue that 
parties in court-connected mediation should be allowed to engage with the process 
more fully and have the opportunity to directly discuss their concerns, issues and 
emotions.37 Generally, both first and second generation practitioners acknowledge the 
presence of emotion in conflict but importantly, second generation practitioners 
address emotional concerns through strategies informed by critical theory.  
In the negotiation and mediation literature there is a growing recognition of the 
impact of emotion upon negotiation 38 and mediation.39 Carrie Menkel-Meadow40 has 
noted that the original concept of ‘separating the people from the problem’, as 
articulated in Getting to Yes, has been revised in recent writings related to principled 
negotiation. For example, Roger Fisher and Daniel Shapiro acknowledge the role of 
emotion in negotiation, but state that emotion cannot be adequately dealt with in the 
process and advocate strategies where emotion is ‘put to one side’ during attempts at 
conflict resolution.41 In contrast Trish Jones argues that practitioners must recognise 
the role of emotion in conflict and identify the various ways that models of practice 
                                                
36 
Jessica Jameson, Andrea Bodtker, Dennis Porch and William Jordan ‘Exploring the Role of Emotion 
in Conflict Transformation; (2009) 27 Conflict Resolution Quarterly 167; Michelle Maiese, ‘Engaging 
the Emotions in Conflict Intervention’ (2006) 24 Conflict Resolution Quarterly 187.  
37 
Riskin and Welsh, above n 3, 875-876. See also: Alison Finch, ‘Harnessing the Legal and Extralegal 
Benefits of Mediation: A Case for Allowing Greater Client Participation in Facilitative Mediation’ 
(2010) 21 Australasian Dispute Resolution Journal 155. Lawyers, where appropriate, can facilitate 
client input if they approach the mediation with the frame of non-adversarial practice: Rundle, above n 
1, 220; Donna Cooper and Mieke Brandon, ‘Lawyers’ Role in Family Dispute Resolution’ (2011) 22 
Australasian Dispute Resolution Journal 198. New approaches are emerging in law and mediation to 
deal with conflict that require a range of legal approaches: David Hoffman, ‘Colliding Worlds of 
Dispute Resolution: Towards a Unified Field Theory of ADR’ (2008) Journal of Dispute Resolution 
11, 18. 
38 
Bruce Barry, ‘Negotiator Affect: The State of the Art (and the Science)’ (2008) 17 Group Decision 
and Negotiation 97. 
39 
Jones and Bodtker, above n 29. 
40 
Carrie Menkel-Meadow, ‘Chronicling the Complexification of Negotiation Theory and Practice’ 
(2009) 25 Negotiation Journal 415, 416. 
41 
Roger Fisher and Daniel Shapiro, Beyond Reason: Using Emotions as You Negotiate (Penguin 
Group, 2005) ch 2. 
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deal with emotion.42  Lawyers who lack an appreciation of the effect of emotion on 
their work can seek to suppress it when they represent their clients at ADR processes 
such as negotiation and mediation.43 Due to a lack of awareness of the role of emotion 
in conflict, lawyers can underestimate its significance and fail to see the psychological 
costs of neglecting emotion both for their clients and themselves.44 Generally, lawyers 
do not perceive that emotional responses are relevant to a legal problem.45 The legal 
worldview largely assumes that emotion is untrustworthy.46  As the legal culture 
values the realm of the rational so highly, lawyers cannot be seen to succumb to the 
‘whimsical and arbitrary’ emotional reactions that their clients exhibit. Disputants 
usually feel negative and blaming towards the other party and the depth of their 
despair and anger about the conflict may feel threatening.47  Lawyers unused to 
acknowledging emotion may fear exploring the clients’ emotional experiences and 
may be apprehensive about being drawn into the negative spiral of conflict thus 
distorting their capacity to advise their clients. Julie Macfarlane states that: 
Along with the other major professions, law has come to increasingly 
promote a culture of competence centred on technical rationality, in 
which specialist knowledge—the ability to predict legal outcomes—is 
prized above all other skills and aptitudes. In another element of the 
bargain, the lawyer will be unemotional and objective in reaching 
decisions about appropriate actions, and in exchange, the client will 
                                                
42 
Trish Jones, ‘Emotion in Mediation: Implications, Applications, Opportunities, and Challenges’ in 
Margaret Hermann (ed,) The Blackwell Handbook of Mediation (Blackwell Publishing, 2006) 277, 284. 
43 
Deana Foong argues that, ‘The legal culture is suspicious about emotion, as cognition and emotion 
have traditionally been seen as competing elements in the mental landscape. Lawyers and negotiators 
prefer to see themselves as keenly rational thinkers with hard skills and identifiable principles’: Deana 
Foong, ‘Emotions in Negotiation’ (2007) 18 Australasian Dispute Resolution Journal 186, 186. 
44 
Marjorie Silver, ‘Love, Hate and Other Emotional Interference in the Lawyer/Client Relationship’ in 
Dennis Stolle and David Wexler and Bruce Winick, (eds), Practising Therapeutic Jurisprudence: Law 
as a Helping Profession (Carolina Academic Press, 2000) 357. 
45 
Lynne Henderson, ‘The Dialogue of Heart and Head’ (1988) 10 Cardozo Law Review 124. 
46 
Erin Ryan, ‘The Discourse Beneath: Emotional Epistemology in Legal Deliberation and 
Negotiation’ (2005) 10 Harvard Negotiation Law Review 231. 
47 
Ibid 248-260.
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grant him complete or relative autonomy in the management of this 
case.48  
Michael King has posited that Australian lawyers need to understand and engage with 
emotion in legal practice.49 He argues that lawyers need to feel a degree of empathy50 
for their clients in order to effectively engage with all the dimensions of the legal 
problem that the client brings to the lawyer. However, there is resistance in the 
profession to such an approach, as many lawyers are focused upon intellectual, 
analytical concerns in an adversarial framework.51  Presently legal education rarely 
addresses in depth the emotional dimensions of conflict in the legal curriculum.52 
Emotion figures in aspects of law teaching, such as criminal law where offences such 
as rape give rise to emotional reactions in students,53 but in pedagogy relating to the 
civil jurisdiction, emotion is often neglected due to a focus on rational decision-
making in appellate courts.  
All the parties in the room can engage with emotional issues, including lawyers and 
mediators however, mediators frequently have little to guide them in this important 
area.54  Most often the focus of discussion in relation to emotion has centred on anger 
                                                
48 
Macfarlane above n 10, 101. 
49 
Michael King, ‘Restorative Justice, Therapeutic Jurisprudence and the Rise of Emotionally 
Intelligent Justice’ (2008) 32 Melbourne University Law Review 1096, 1122. 
50 
Ibid 1100.
 
 
51 
Many writers have noted the resistance of the legal profession to emotional concerns due to lawyers’ 
focus on the adversarial frame: Leonard Riskin, ‘Mediation and Lawyers’ (1982) 43 Ohio State Law 
Journal 29; Leonard Riskin, ‘Mindfulness: Foundational Training for Dispute Resolution’ (2004) 54 
Journal of Legal Education 79; Chiara-Marisa Caputo, ‘Lawyers’ Participation in Mediation’ (2007) 
18 Australasian Dispute Resolution Journal 84; Anne Ardagh and Guy Cumes, ‘Lawyers and 
Mediation: Beyond the Adversarial System’ (1998) 9 Australian Dispute Resolution Journal 72; 
Robert Mnookin, Scott Peppet and Andrew Tulumello, Beyond Winning: Negotiating to Create Value 
in Deals and Disputes (Belknap Press, 2000) 166-172.  
52 
Lawrence Krieger ‘Human Nature as a New Guiding Philosophy for Legal Education and the 
Profession’ (2008) 47 Washburn Law Journal 101. 
53 
For example in criminal law about rape: Mary Heath, ‘Encounters with the Volcano: Strategies for 
Emotional Management in Teaching the Law of Rape’ (2005) 39 Law Teacher 129.  
54 Jones and Bodtker above n 29, 219. 
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and the potential negative repercussions of this kind of reaction to conflict.55 
Generally the aim in mediation is to manage emotion in such a way that it does not 
interfere with problem-solving and settlement.56 The emotional responses of parties in 
mediation are framed by the value system to which they subscribe and this in turn is 
affected by societal discourses. 57 Perceptions of right and wrong, influenced by 
societal norms, will affect parties’ emotional response to conflict. Threats to identity 
also invoke shame-based cycles that may spiral into unresolved shame and anger 
combinations.58 Rather than witnessing emotion and encouraging ‘venting’ or ‘getting 
rid’ of emotion so that parties can deal with the issues rationally, mediators may 
explore the benefits of allowing emotional expression as a way to uncover the deepest 
concerns, interests and motivations at stake in the dispute.59 If emotions such as anger 
are not acknowledged appropriately, mediators risk frustrating parties and 
exacerbating the dispute. Suzanne Retzinger and Thomas Scheff state that: 
Just venting anger is not only simplistic “there we’ve done anger,” but 
it is also potentially damaging as expression of anger can be 
humiliating for the other party and may escalate conflict.60 
The mediation profession now more widely understands the need to engage with 
                                                
55 
Jones and Bodtker argue that ‘to gain a full understanding of the nature of the conflict (or the 
relational tensions, interests in the dispute, underlying concerns, opposing positions, etc arising from 
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emotion, including both positive and negative emotions.61 Arguably, however there 
needs to be more progress in the kinds of interventions mediators use. Some lawyers 
recognise the need to address emotion in conflict (see the discussion below relating to 
therapeutic jurisprudence) but more consensus is needed about the best ways for 
lawyers to deal with emotion.  One option is to respond to emotion by practicing such 
strategies as mindfulness, an Eastern meditation approach that is being adopted in a 
number of professions that allows for the detachment from and observation of, 
emotion, deepening the practitioner’s reflective and reflexive capacities and their 
ability to acknowledge emotion without fear.62 Another option is for a lawyer to be 
aware of ‘psycholegal soft spots’ in conflict, in order to assess the emotional toll of 
the legal problem on their client and counsel them in ways to minimise client distress; 
an approach articulated by the therapeutic jurisprudence movement. 63 In terms of 
mediation various models offer different approaches to emotion. The mediation 
models that deal more productively with emotion will be considered in more detail 
later in this chapter.  
3.2.2 CULTURE AND POWER IN NEGOTIATION AND MEDIATION  
As discussed in chapter one first generation practice in negotiation and mediation can 
                                                
61 
Archie Zariski, ‘A Theory Matrix for Mediators’ (2010) 26 Negotiation Journal 203, 211-212. One 
suggested strategy is a pre-meeting before a mediation that provides the opportunity to engage with 
emotion in an environment separate to negotiation: Daniel Shapiro, ‘Pre-empting Disaster: Pre-
mediation Strategies to Deal with Strong Emotions’ in Margaret Herrman (ed), The Blackwell 
Handbook of Mediation (Blackwell Publishing, 2006) ch 14. Some writers in second generation 
practice and pedagogy see emotional concerns as crucial to address in conflict. For example: Linda 
Putman, ‘Negotiation and Discourse Analysis’ (2010) 26 Negotiation Journal 145, 147; Mario Patera 
and Ulrike Gamm, ‘Emotions-A Blind Spot in Negotiation Training’ in Christopher Honeyman and 
James Coben  (eds), Venturing Beyond the Classroom (DRI Press, 2010) 335; Melissa Nelken, Andrea 
Kupfer Schneider and Jamil Mahuad, ‘If I’d Wanted To Teach About Feelings I Wouldn’t Have 
Become a Law Professor’ in Christopher Honeyman and James Coben  (eds), Venturing Beyond the 
Classroom (DRI Press, 2010) 357. 
62 
Leonard Riskin, ‘Awareness in Lawyering: A Primer on Paying Attention’ in Marjorie Silver (ed) 
The Affective Assistance of Counsel (2007) 447, 459. 
63 
Marc Patry, David Wexler, Dennis Stolle and Alan Tomkins, ‘Better Legal Counseling Through 
Empirical Research: Identifying Psycholegal Soft Spots and Strategies’ in Dennis Stolle and David 
Wexler and Bruce Winick, (eds), Practising Therapeutic Jurisprudence: Law as a Helping Profession 
(Carolina Academic Press, 2000) 69. 
  
  107
be described as ‘Western-centric’.64 The focus on individual needs through problem 
solving denies the collectivist approach of many other cultures.65 Relationships can be 
a central concern in many cultures and the assumption of individual needs can 
alienate some parties.66 Differing values and religious beliefs can impact on 
negotiations that are transnational and parties need to adopt strategies to deal with 
differing cultural norms.67 For example, generally the Chinese culture does not 
construct conflict as individualistic, but sees conflict as part of a breakdown in the 
web of relationships in community.68  One of the central concerns of second 
generation negotiation practice is to consider diverse cultural understandings in 
negotiation and mediation. Also, second generation pedagogy includes an 
examination of the ways that the teaching of negotiation and mediation has reinforced 
and privileged Western constructs, and reified integrative bargaining as the process of 
choice. The materials and activities of the Harvard program that promote integrative 
bargaining have rapidly expanded in Western countries such as Canada, Britain and 
Australia, and have now spread to many Asian countries.69 But not all recipients of 
the Harvard approach see this frame of practice as appropriate to use in their 
countries.  
Many writers in this area have criticised the export of Western approaches in the 
                                                
64 
Fox, above n 22, 20. 
65 
Joseph Folger and Robert A Baruch Bush, ‘Ideology, Orientations to Conflict, and Mediation 
Discourse’ in Joseph Folger and Tricia Jones (eds), New Directions in Mediation: Communication 
Research and Perspectives (Sage, 1994) 3-9. 
66 
Fox, above n 22; Michelle LeBaron and Mario Patera, ‘Reflective Practice in the New Millennium’ 
in Christopher Honeyman, James Coben and Giuseppe De Palo (eds), Rethinking Negotiation 
Teaching: Innovations for Context and Culture (DRI Press, 2009) 46. 
67 
Phyllis Bernard, ‘Finding Common Ground in the Soil of Culture’ in Christopher Honeyman, James 
Coben and Giuseppe De Palo (eds), Rethinking Negotiation Teaching: Innovations for Context and 
Culture (DRI Press, 2009) 29. 
68 
Siew Fang Law, ‘Culturally Sensitive Mediation: The Importance of Culture in Mediation 
Accreditation’ (2008) 19 Australasian Dispute Resolution Journal 213. 
69 
Andrew Wei-Min Lee, ‘Ancient Wisdom for the Modern Negotiator: What Chinese Characters Have 
to Offer Negotiation Pedagogy’ in Christopher Honeyman and James Coben (eds), Venturing Beyond 
the Classroom (DRI Press, 2010) 93; 101-103.  
  
  108 
content and pedagogy arising from the United States. In spite of these concerns, some 
second generation advocates still value a construction of practice that prioritises 
problem-solving; a key tenet of first generation practice.70 For example, some 
academics lobby for the retention of this approach to negotiation in their pedagogy, 
but argue that practitioners and teachers need to situate the approach and be aware 
that ‘what we currently teach in our trainings and basic courses is only one form of 
negotiation that was developed in a particular historical and cultural location for 
specific purposes’.71 An increasing number of writers seek to cultivate awareness of 
the socially constructed nature of culture and encourage exploration of the wider 
societal discourses that impact upon cultural concerns in negotiation.72 In second 
generation negotiation practice the approach of understanding differing world-views 
is emphasised. In this approach there is an acknowledgement that world-views shape 
and inform cultural identities.73 
Similar to the concern of culture, power is an area that academics have increasingly 
seen as important to debate in negotiation and mediation. In first generation practice 
power is frequently seen to be a commodity that parties in negotiation and mediation 
possess, and may choose to exercise.74 Bernard Mayer, framing power in modernist 
terms, has argued that power is drawn from a variety of sources such as superior 
monetary reserves for litigation, social standing and personal charisma.75 Arguably, 
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these understandings of power in negotiation and mediation accord with the dominant 
discourses in the law. The concept of liberalism and various ideas from legal science 
inform much of court-connected practice in mediation.76 Indeed, as indicated in 
chapter one, mediators in the court-connected context may unconsciously retreat to 
the norms of litigation through the use of evaluative mediation where mediators 
intervene more strongly and offer advice to parties about likely court outcomes.  
The underlying philosophy is that the law is a coherent body of rules akin to a legal 
science.77 This approach to law was first postulated by legal philosophers generally 
referred to as the school of legal positivism.78 A positivist scientific approach was 
shaped by the Victorian desire for modernist stories to explain and categorise 
phenomena.79 This approach framed the law as a science where the judge was a 
neutral observer/scientist who sought to discover the truth. Fairness was inherent in 
these notions founded on the value-based approach of neutrality80 and upholding the 
need to guard against bias in the law. This approach to legal philosophy influenced 
the framing of ADR processes that were adopted in court-connected conflict.81 The 
idea of the legal actor ‘based on the Enlightenment model of a rational and 
autonomous person’82 underlies modernist legal philosophy and dominates the way 
law is perceived in present day legal and justice policy. However, not all lawyers 
subscribe to these philosophies. In an influential work, United States academic Susan 
Daicoff advocates for changes to legal practice to a paradigm that deals with conflict 
holistically based on a relational focus derived from postmodernist discourse. 83 In 
ADR Carrie Menkel-Meadow argues that postmodernist theory allows lawyers to 
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recognise the fluidity of ‘truths’ in legal disputes.84  
Another policy influence on ADR is liberalism. Liberalism underpins our democratic 
values and legal system. Specific notions of fairness that stem from a belief in a 
construction of equality, drawn from the liberal tradition, affect the organisation of 
our legal system, the legal culture of lawyers, justice agencies and litigants.85 The 
problem-solving approach to mediation draws from liberalism and the frame of 
individualistic need that is part of this philosophy.86 There has been much critique of 
liberalism in the context of the law and in particular specific groups, such as women87 
and minority groups,88 have criticised the liberal concept of equality for denying them 
substantive equality in court. This is because the law is primarily framed around the 
norms of white, middle class males, and the experiences of women and minorities are 
often marginalised in legal doctrine.89 This critique of the law can also be directed at 
mediation, as it is a third party process that operates in the shadow of the law.90 
Mediation can reinforce power imbalances in the process, negatively impacting on the 
disadvantaged in society. 91  Mediators often will not intervene to address power 
imbalances due to the philosophy that the third party should be neutral in the 
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process.92 Power imbalances in mediation can mean that parties are unable to 
negotiate a fair agreement.93   
Mediators generally see power as a larger power possessed by one party over another, 
rather than fluid in the mediation process.94 According to Leah Wing: 
Thus allegiance to positivist thinking along with its attending value of 
neutrality are central to the hegemonic paradigm in the Western 
mediation world.95 
Neutrality is commonly described as the mediator’s capacity to deal with the dispute 
in an impartial, detached and disinterested manner. Yet, neutrality is also an issue in a 
mediators understanding96 of their own practice and the ways that mediators frame 
conflict. Framing refers to the values and assumptions that underlie approaches, 
actions and interventions in the mediation process. The ways that participants and 
mediators construct their worldview and the impact these views have on the unfolding 
story of the mediation97 are critical professional practice concerns for the mediation 
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profession.98  If mediators are unaware of the impact of their worldview on the 
mediation then the parties may not have the opportunity to discuss all the issues that 
are relevant to them. Mediators may silence concerns or fail to give priority to issues 
that are important to the parties.99 According to Michel Foucault100 power is not fixed 
and is not a commodity that is possessed by an individual or group.101 Rather power 
circulates in society.102 In the context of mediation Luis Pinzon, basing his analysis 
upon the work of Foucault, argues that: 
…power should not be conceived of as a property or possession of two 
isolated individuals who resort to the negotiating table. Speaking of 
power in a dispute necessarily requires reference to the entire set of 
relations between the individuals.103 
In his writings Foucault explores how discourse shapes power relations.104 Discourse 
is the term used by Foucault to identify the ways that language constructs the world in 
which we live. Discourse analysis can assist negotiators and mediators to deconstruct 
the wider societal stories that impact on the mediation. Through discourse analysis 
mediators can assist parties to have agency to address imbalances of power.105 In this 
approach mediators are active in their interventions to assist parties to re-story 
conflict. This approach is not generally adopted by mediators due to the philosophy of 
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mediator neutrality in the mediation process. It is thus necessary to reconceptualise 
the concept of neutrality in mediation so that parties can be assisted to reach fair 
agreements, aided by the efforts of the mediator.106 Some of the mediation models 
discussed in this chapter adopt postmodern and social constructionist perspectives. As 
noted these approaches can be termed second generation practice and are also evident 
in the negotiation literature.107 In the next section of this chapter, I discuss the 
theoretical concerns in a variety of selected models of negotiation and mediation.  
3.3 EVOLVING MODELS  
I now discuss particular models of practice, beginning with problem-solving models. 
3.3.1 PROBLEM-SOLVING MODELS  
Problem-solving models of negotiation and mediation generally construct conflict 
resolution using what I have described as first generation practice paradigms. That is, 
the frame of practice tends to be individualistic, where parties try to satisfy interests 
and needs, divorced from community, and focus on maximizing satisfaction of their 
own self-interest.108 Generally, in mediation models that primarily aim to solve the 
problem of a dispute the mediator is categorised as a neutral third party who facilitates 
agreement, controlling the process but not the content of the mediation. 109  In this 
approach the mediator refrains from interventions to address issues of fairness and 
equality.110 Consensus is emphasised in this model and mediation is not seen to 
empower a mediator to make a decision in relation to the dispute. Mostly, parties 
engage in a bargaining process where options are canvassed and agreement is 
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sometimes reached and the role of the mediator is to encourage agreement, but not to 
intervene to address issues of fairness. However, this means that some parties can 
suffer disadvantage in the mediation process.111   
As noted in chapter one, facilitative mediation is based upon integrative bargaining 
techniques as part of first generation practice. The aim of this model is for the 
mediator to facilitate discussion and attempt to encourage the parties to meet each 
other’s needs and interests, rather than negotiate on the positions articulated by 
parties.112 Mediators and parties attempt to achieve ‘win-win’ solutions in the 
mediation process. Emotional issues are considered in this model, but how they are 
expressed will depend upon the skill of the mediator. The voices and concerns of 
parties may be suppressed by the mediator’s focus upon gaining agreement as this 
approach has a transactional rather than an interactional focus.113  The problem 
highlighted by researchers in this area is that the mediator may selectively facilitate 
issues that move parties towards settlement and omit issues that might be more 
difficult to deal with, such as relationship concerns from the discussion.114 The 
facilitative model is widely seen as the preferred model of mediation and is routinely 
taught in Australian short course programs,115 particularly for accreditation under the 
voluntary national mediation scheme. A derivation of this model is the Understanding 
Model of mediation that attempts to move away from merely focusing on settlement 
to address parties’ deeper concerns, including emotion, and has a specific approach to 
the lawyer’s role in mediation where lawyers are involved in a secondary 
conversation about legal issues and risk. 116  Through the approach of ‘looping’ back 
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lawyers are involved in the mediation as a communication enhancer whereby they 
summarise and reframe legal issues into the conflict conversation to enhance 
understanding.117 
The influential United States academic and lawyer Leonard Riskin118 has argued that 
most mediation practice can be understood as occurring on a continuum between the 
facilitative and evaluative approaches.119  Riskin’s aim in providing such a grid was to 
assist parties and their lawyers, to understand and make choices about mediation 
models. Riskin recently renamed the facilitative model as ‘elicitive’ and the 
evaluative model as ‘directive’.120 This approach allows for a wider range of models 
to be recognised. The grid demonstrates the ways that mediation is evolving in 
philosophy and practice. However, many new approaches still have the problem-
solving philosophy at their heart. One such process, collaborative law, is increasingly 
popular in some areas of legal practice. 
The collaborative law movement builds on problem-solving models in negotiation.121  
This approach to negotiation constructs a new role for lawyers where all lawyers 
involved agree to eschew litigation and promote a ‘four-way’ negotiation where 
clients and lawyers collaborate to solve the dilemma of the legal problem. In the 
collaborative family law model the parties in dispute,122 with assistance from their 
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lawyers, draw up a written contract setting down the ground rules to be followed in 
the process. Clients and lawyers work together to decide upon processes to assist in 
the ‘four-way’ negotiation.123 A central feature of the contract is a statement that the 
lawyers involved in the collaborative family law process are retained for the sole 
purpose of assisting in the negotiation of a mutually acceptable agreement. 
Significantly, lawyers are disqualified from representing the parties further if either 
party decides to go to court. The contract between the lawyers and parties determines 
the processes to be followed and includes a term disqualifying the lawyers from 
representing the parties in further litigation. Lawyers provide legal advice and 
information about possible outcomes of litigation, as well as likely costs involved, and 
they advocate for the best interests of their clients.124  
The contract provides for full disclosure by each party of all their needs, interests and 
concerns. A key component of the agreement is that it is developed and enacted in 
good faith. Some lawyers have questioned the competing ethics of full disclosure as 
this approach might impact negatively on a client in later litigation.125 Collaborative 
law may also include a wider group of professionals to provide advice in non-legal 
areas of the dispute and to ensure agreements are tailored to the specific needs and 
circumstances of the participants.126 For example, at times counsellors are brought in 
through agreement in the ‘four-way’ negotiation to assist clients to better address 
emotional concerns. The organisation of collaborative law places lawyers at the centre 
of the process.127 In contrast, the practice of ADR is multi-disciplinary and may 
include lawyers, but is generally run by the mediator who may or may not have a 
legal background. In collaborative law, lawyers make the process decisions in 
conjunction with the clients, rather than an independent third party as is usual in other 
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dispute resolution process. This role requires lawyers to adopt non-adversarial, more 
collaborative approaches. Collaborative law began in arguably the most relationship 
focussed area of law, the family law jurisdiction and as such emotional concerns are 
commonly dealt with in this model. It is gradually growing more widely in civil law, 
although family law remains the prime area of practice.128  
The focus on problem-solving evident in the above approaches has created 
orientations to practice that prioritise solutions to conflict. However, as indicated in 
chapter one, some emergent models of mediation are more interactional in focus. 
There are similarities in the transformative, narrative and insight models of mediation 
as these models include goals beyond settlement.129 The underlying philosophy of 
these models is a relational world-view where humans are constructed as both 
individual and social actors. In this approach, relationships are valued as they 
contribute to meaning-making and identity.130 Further, a relational approach means 
that these models of practice reject the primacy of individualistic needs in conflict.131 
There has been criticism of these models because relationship repair may not be 
enough to meet institutional and individuals’ expectations of mediation.132 However, 
such is the impact of these emerging models that interactional approaches have begun 
to influence practice, including facilitative mediation, to focus more on relationships 
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and party self-determination even where the specific model has not been adopted.133I 
will now discuss two of these models, the transformative and narrative models in 
detail as these two models are well established in the literature of mediation. I 
describe these two models as second generation practice, although I acknowledge that 
this term is merely an organizational category. These two models should not be 
privileged in mediation practice but provide examples of evolving theory and practice 
that react to some of the perceived shortcomings of first generation practice. 
3.3.2 TRANSFORMATIVE MEDIATION  
The transformative model of mediation offers an alternative both to litigation and to 
negotiation and mediation models that are premised on individualistic world-views 
and a problem-solving approach to conflict.134 Robert Baruch Bush and Joseph Folger 
argue that one of the premises of their approach is a relational world-view, drawing 
on wider developments in social science that move from an individualistic ethos to a 
relational social order. The authors state that: ‘Mediation, with its capacity for 
transforming conflict interaction, represents an opportunity to express [a] relational 
vision in concrete form.’135  
This approach can transform the interpersonal crisis that parties can experience in 
conflict.136 The aim is to achieve the twin objectives of shifts in empowerment and 
recognition contributing to changing the dynamics of the interaction. The mediator 
supports parties in conflict with the aim of achieving empowerment. This is achieved 
by amplifying opportunities for them to decide for themselves how to address the 
conflict. Mediator interventions also invite the parties to see the conflict from the 
other party’s point of view, with the aim of achieving a degree of empathy, defined as 
recognition. Overcoming the crisis in human interaction is the priority in conflict 
transformation, and exploring and deciding on options for problem-solving are often 
achieved in addition to this normative aim.137 The mediator in the transformative 
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model is not considered a neutral third party, but instead acknowledges the impact of 
mediator interventions on the mediation story with the normative aim of conflict 
transformation. The transformative dimensions can benefit the specific dispute being 
mediated as well as the community more generally as participants may become more 
adept at dealing with conflict.138 Thus the experience of transforming their conflict 
interaction for participants affects not only the disputing parties, but also potentially 
the wider community.139  
This approach relies upon postmodern and social constructionist literature as part of 
its philosophical basis, but also draws on the fields of communication, cognitive 
psychology and social psychology.140 Developing a conflict psychology based on a 
relational world-view, Bush and Folger analyse conflict as causing an individual a 
‘kind of crisis’. When parties experience the conflict that leads them to seek 
mediation they will often feel a sense of disempowerment and displacement. 
Importantly, the authors describe conflict as affecting an individual’s sense of self and 
their relationships with others. Parties react with a sense of weakness; becoming self-
absorbed and self-centred. Bush and Folger describe this process as a negative spiral 
of conflict that the transformative model attempts to reverse. Mediators intervene in 
the conflict with the normative aim of transforming the conflict through 
empowerment and recognition shifts.141 Practice interventions of this model aim to 
encourage storytelling of past events so that underlying issues can be discussed. 
Confusions between parties can be identified through a close listening to the parties’ 
concerns. 142 Whilst not rejecting entirely other models of mediation the authors 
critique a focus upon rights at the expense of relationships. Bush and Folger argue 
that: 
In general, research like this suggests that conflict as a social 
phenomenon is not only, or primarily, about rights, interests, or power. 
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Although it implicates all of those things, conflict is also, and most 
importantly, about peoples’ interaction with one another as human 
beings.143 
Some law academics acknowledge transformative mediation as a model of mediation 
practice that is an important new paradigm.144 In the United States the transformative 
model has been used with considerable success in employment dispute resolution and 
has been touted as the most effective model of mediation in that context.145 It has also 
been used successfully as a model to deal with conflict within families.146 There have, 
however, been significant criticisms of this model. Menkel-Meadow argues that many 
of the interventions are not unique to transformative mediation and reflect generic 
communication strategies commonly used in other models of mediation such as 
facilitative mediation.147 Transformative mediation has also been criticised for the 
assertions relating to moral growth.  For instance, Mayer rejects the value-based 
approach of this model.148 Many regard the experience of a mediation session, often 
lasting only a few hours, as an unlikely forum for lasting moral changes to occur.149 
Others have criticised transformative mediation for its focus upon relationships at the 
expense of problems. Mediation, it is claimed, can accommodate both aims and other 
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models espouse practices to achieve both aims.150 There has been criticism of 
transformative mediation for its failure to engage with psychological theories and the 
unacknowledged influence of Gestalt theory on the model.151 
In terms of practice interventions, emotion is a key concern of the transformative 
model. The mediator does not ‘shut down’ emotion in the manner of many problem-
solving mediators, but instead allows parties to determine the degree of emotion that 
is present in the dialogue.152 For example, where there are emotional outbursts from 
parties, instead of acting to control the dialogue the mediator will support party choice 
and let the parties themselves choose how they wish to interact, including the level of 
expression of strongly held feelings. The mediator ensures that their own demeanour 
is calm through any fraught conversations between parties, thus being careful not to 
‘implicitly discourage emotional expression.’153 Mediators also use generic 
communication skills of reflection and summarising to assist parties in their choices, 
being careful in any interventions not to quell emotional dialogue.154  There has been 
criticism of this kind of approach for allowing parties such a degree of control over 
potentially inflammatory dialogue. Emotion can ‘flood’ parties and cause residual 
resentment. Jones argues that the ways that transformative mediation approach 
emotion is simplistic as parties can be suffused with negative emotion during the 
mediation. 155   
Culture is another concern in relation to the transformative model. There is an 
argument that transformative mediation is Western-centric in the same manner as 
problem-solving models, as it does not acknowledge the culture-bound origins of its 
approach.156 It does not articulate specific interventions in relation to culture and due 
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to the philosophy of party empowerment regarding both process and content can 
allow cultural stereotypes to dominate. If cultural disadvantage is not to operate in 
mediation there is a need for active interventions by the mediator to ensure fairness.157 
This kind of sitting back and optimizing party control of process can mean that power 
concerns are also not sufficiently addressed by the mediator. The transformative 
approach to power is largely static, arguing that general empowerment interventions 
assist all parties equally.158 This model does not sanction mediator interventions to 
support a party experiencing power imbalances. Thus it might be said to fail to 
address the needs of women and other vulnerable groups in mediation. A more active 
approach in terms of culture and power is evident in the narrative model that is 
discussed next. 
3.3.3 NARRATIVE MEDIATION  
Narrative mediation is a relatively new model of mediation that has its origins in 
narrative therapy and is predicated on a storytelling approach to conflict.159  Like the 
transformative approach this model critiques the assumptions of problem-solving, 
most notably the view ‘that individuals are driven primarily by internally generated 
needs which are expressed in mediation as their interests.’160 Rather than framing 
conflict around individual needs narrative mediation, based on postmodern and social 
constructionist perspectives, sees conflict as “…the inevitable product of the 
operation of power in the modern world”.161 This approach endorses a relational 
world-view and includes the aim of conflict transformation for parties in dispute.162 
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The authors of this model reject the liberal ideology that supports notions of neutrality 
and mediators are seen as active participants in re-storying conflict and framing more 
harmonious stories between parties.163 This approach looks beyond the facts and 
interests that are the subject of problem-solving mediations and seeks to deconstruct 
‘the cultural and historical processes by which these facts and interests came to be.’164 
Through various techniques mediators assist parties to reconsider the conflict stories 
that brought them into dispute, opening space in the conflict narrative for new 
perspectives and understanding.  
One such mediator strategy is developing a rapport with parties so that they trust the 
mediator and the process, in order to encourage storytelling and provide respectful 
listening to conflict narratives and their impact.165  Another mediator strategy is 
adopting the approach of an ‘externalizing conversation’ where mediators speak about 
a problem as if it was ‘an external object or person exerting an influence on the parties 
but they do not identify it closely with one party or the other.’166 Mediators also map 
the history of a dispute in order to gain clarity about the ebb and flow of the conflict. 
Such an approach contributes to the construction of solution-bound narratives where 
allegations of mutual blame between parties can be re-storied to include more positive 
dialogue focused on improving relations.167 The written word is used to assist in the 
development of a new more harmonious story, which may address the concerns that 
brought the parties to the process. For instance, documenting changes in the conflict 
stories that were engaged with in the mediation, through letters to parties from the 
mediator, can encourage further progress in subsequent sessions.168 Another key 
strategy is the deconstruction of larger societal stories that will impact on the 
mediation story as it unfolds during the mediation. Dominant stories about issues such 
as class, gender and race will affect the conversation in the mediation. Mediators need 
to recognise that there are ‘systemic patterns of marginalisation and legitimation that 
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are featured within a conflicted interaction.’169  The mediator, as a non-neutral co-
author, can make clear the discursive background to the re-storying of the mediation. 
The mediator can talk with parties about the wider societal stories that frame the 
mediation conversation; such as commonly held views of what a ‘good’ mother would 
do regarding parenting arrangements in a family law mediation.  
Also, Winslade suggests that positioning theory may assist in understanding the 
discursive positions of participants in mediation.170 This theory posits that positions 
are taken up through conversations. Conversational acts create positions informed by 
societal discourses in relation to the speaker and addressee at a given moment in a 
conversation. Winslade explains this theory in the following terms: 
For example, a speaker may take up a position of deference and call 
the other person into a position of superior knowledge and expertise, 
such that his utterances will have greater material effect. Or she may 
take up a position of exaggerated entitlement and call the other into a 
position of marginalization such that his utterances will be of little 
account.171 
In much of mediation practice, parties make opening statements drawing on larger 
societal stories that reinforce their positions, often constructing their statements in a 
way that the other party is blamed for the conflict. Parties can call on societal 
discourses to legitimise their position and utterances, sometimes silencing the voices 
of other parties in mediation. Analysing discourse in mediation can help mediators to 
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understand the larger societal stories operating in the process.172 Such analysis can 
assist mediators to understand and make visible the operation of power and dominant 
discourses in conversations that occur in mediation. During the course of the 
mediation the mediator can act to make clear to the parties the operation of societal 
discourses in the parties’ interaction and can call into question the basis of societal 
discourses. Positioning theory is useful in mediation because: 
…it affords people the opportunity to address the particularity of 
localised experiences without losing touch with the powerful social 
discourses within which subjective experience is built.173 
It also alerts a mediator to positioning dialogue in the mediation conversation that 
resists power through human agency. Winslade and Monk argue that the mediator can 
assist parties to reposition through simple interventions:   
The role of the mediator…is to open up the possibilities for such 
repositioning to occur. It is achieved by hearing a piece of positioning 
and stopping to be curious about it.174 
This curious questioning of parties is an important strategy in this model to help 
parties reconsider conflict and the larger societal discourses surrounding the conflict. 
Ultimately the aim of a mediator in this model is to develop in the parties shared 
meanings in relation to the issues raised in the mediation and to develop ideas for 
possible solutions, without overly focusing on settlement. 175  In terms of emotion, a 
key concern in second generation practice, the narrative model acknowledges the 
impact of emotion on conflict and mediation. The authors of the narrative approach do 
not see emotion as an essential element of an individual. Instead, the narrative model 
links emotion with discourses of power in mediation that positions the various 
participants. The participants’ understandings and expectations of emotional reactions 
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are created through societal discourses. When parties and the mediator feel emotion 
they are reacting to positioning discourses that create emotional reactions. By talking 
about these discourses the mediator can help parties understand the basis of their 
emotional reaction. This understanding allows the disruption of stories of mutual 
blame and the reconstruction of more harmonious stories amongst parties to conflict. 
Recently, Winslade and Monk stated that: 
This approach to emotional experience does not make a person’s 
feelings any the less real or any the less painful, but it might alter how 
others conceptualize their responses. Rather than assuming that a 
person’s feelings or thoughts are essential to who he or she is, one 
might think of them as essential to a narrative in which the person is 
situated and, therefore, when the story shifts, or the person’s position 
within the story shifts, the emotions will follow (italics in the 
original).176 
Cultural identity in such an approach is regarded as fluid rather than an essentialist 
attribute of an individual. 177  Such an approach moves away from stereotypical 
constructions of culture in a similar manner to second generation negotiation practice. 
In terms of power imbalances, due to the postmodernist underpinnings of narrative 
mediation, it is explicit in intervening on behalf of the more vulnerable in the 
mediation.178 Narrative mediation is one of the most powerful emergent paradigms in 
mediation due to its critical theory philosophy. However, Winslade himself has 
argued that the importance of models may be overemphasised, with their focus on 
specific practice interventions and that instead reflexive, theory informed, practice 
may be the important frame for future mediation practice.179  Mediation is not the 
only process that attempts to deal with conflict. There are other practices that are of 
relevance to this thesis as they may also be part of content in ADR teaching. One such 
approach is victim offender mediation/restorative justice conferencing. 
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3.4. VICTIM OFFENDER MEDIATION/RESTORATIVE JUSTICE 
CONFERENCING  
A model of practice dealing with conflict that has evolved in the criminal rather than 
the civil jurisdiction is victim offender mediation or restorative justice 
conferencing.180 Restorative justice, like transformative mediation, attempts more than 
just conflict resolution. This method of dealing with conflict attempts to restore 
relationships between parties and affect the wider community through its process.181 It 
has a history of being closely aligned with court processes as many programs in this 
area began as a diversion from court or as part of sentencing options and this 
relationship with the institutions of justice has assisted its success.182 Restorative 
justice has evolved into a worldwide movement that has many applications. Although 
initially seen to be solely a criminal justice option, this conflict resolution process is 
now utilised in workplaces, schools and communities.183 In relation to criminal 
matters conferencing has been used to “deal with a spectrum of crimes up to and 
including homicide and sexual offences, but the majority deal with less serious 
offences (property offences, minor assaults, and public order offences).”184  These 
kinds of processes can be described as efforts to heal the aftermath of conflict.  
Kathleen Daly argues that restorative justice has a ‘mythic’ quality associated with 
claims of Indigenous origins and that these claims are far from the truth.185 Whatever 
its origins the use of restorative justice to deal with the aftermath of selected criminal 
actions and other conflict has grown significantly in Australia since the 1990s. For 
instance Juvenile Justice Conferencing, where young people engage in circle 
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approach to deal with the aftermath of selected crimes, is now available in most 
states.186 A long-term study has been carried out in South Australia to investigate the 
effectiveness of this sentencing or diversion option in our justice system and the 
results indicate positive outcomes for both offenders and victims, whereby there is 
reduced offender recidivism and increased victim satisfaction after a crime.187 These 
positive outcomes have been replicated in international studies.188 However, many 
critique restorative justice initiatives, in particular due to the potential power 
imbalances that are inherent in the process. For instance, there have been debates 
about whether these processes are appropriate for victims of serious crimes such as 
sexual assault, due to potential significant power imbalances.189 The effectiveness of 
any program will depend on the model chosen and the role of the third party who 
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facilitates the process, as well as associated case management initiatives.190  
The New Zealand courts were one of the first jurisdictions to adopt a conferencing 
model, passing relevant legislation in 1989, The Children, Young Persons and Their 
Families Act 1989.191 In Australia conferencing began with a police-run process 
known as the Wagga Wagga model,192 and other states and institutions have evolved 
their own practices adopting a variety of third party approaches. For example, in 
Victoria a small conferencing program has operated in the juvenile justice jurisdiction 
since 1995.193 A pre-sentence diversionary pilot program began in the Melbourne 
Children’s Court and was operated by a non-government organisation with non-police 
facilitators. The process has continued through a variety of non-government 
providers, such as Anglicare and Jesuit Social Services, and was significantly 
expanded in October 2006.194 In Victoria conferencing operated without a specific 
legislative base until 2006 when conferencing was added as a sentencing option under 
s 415(1) Children, Youth and Families Act 2005 (Vic).  
There is increased institutional acceptance of restorative justice and conferencing in 
Victoria. Recently, restorative justice was integrated into the operation of the new 
multi-jurisdictional court, the Collingwood Neighbourhood Justice Centre, through 
the passing of the Courts Legislation (Neighbourhood Justice Centre) Act 2006 
(Vic.). Along with therapeutic jurisprudence, the restorative justice philosophy 
underpins the operation of the new court. Under section 1, the legislation explicitly 
includes a commitment to therapeutic jurisprudence and restorative justice. The 
Neighourhood Justice Centre is a pilot program providing conferencing at the court 
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for offenders under 25 years of age. This is the first attempt to include restorative 
justice conferencing for adults in Victoria. With the increased use of restorative 
justice and conferencing through the advent of the new legislation, training programs 
have changed and there has been an increased emphasis on skill development in the 
form of competency-based learning. The Victorian Association for Restorative Justice 
has lately released details of a voluntary accreditation system in 2009, based on the 
new voluntary mediation accreditation system.195  
The dynamics of the conferencing process differ from mediation in that restorative 
justice conferencing frequently articulates a philosophy of repairing harm and 
explicitly apologising for wrongdoing. This is particularly the case in the context of 
criminal offences but may also apply in circumstances such as school bullying, 
workplace conflict and community building. This philosophy differs from mediation, 
which aims to resolve a problem, dispute or conflict. This problem-solving rhetoric 
does not necessarily require apology or acknowledgement of any harm. In mediation, 
the third party will generally emphasise that no decision needs to be made about the 
substantive issues in dispute. In the civil jurisdiction, the fear of litigation arising from 
an apology may also be one of the reasons that mediation frequently avoids 
acknowledgement of harm.196 Mostly, in conferencing in the criminal justice context a 
wide range of people will attend the conference including family members, police, 
support-people such as youth workers, victims and victim support workers.  
The well-known academic John Braithwaite provided a paradigm for offender 
rehabilitation197 adopted by many practitioners and agencies using conferencing. 
Many models of practice developed from his theory of re-integrative shaming. In his 
approach the aim for the victim in conferencing is to make the harm resulting from 
the offence clear. For the offender, the aim may be to provide a forum for 
‘reintegrative shaming’. This process provides the offender with the opportunity to 
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understand the effects of his/her crime and a process of ‘shaming’, not the person but 
the act, grants the opportunity for forgiveness and re-integration back into the 
community. Research has also shown positive effects for the victim in that often they 
are emotionally more capable of ‘moving on’ after experiencing a conference due to 
changes in emotional responses to the crime, such as reduced anger and fear.198   
Clearly, re-integrative shaming raises the issue of emotion in restorative justice 
processes. Often an apology will occur in the conferencing process or through other 
restorative justice processes, such as the offender writing a letter of apology to be read 
in court.199 One of the important practice issues in conferencing is the need to deal 
with the emotional concerns of parties, both victims and offenders.200 For the offender 
shame can work to assist in rehabilitation, although the notion of ‘shaming’ has been 
critiqued in the literature.  It has been argued that a better outcome in conferencing is 
that it may involve a promotion of empathy in the offender rather than shame.201 
Arguably, shaming is a problematic outcome in conferencing and may create barriers 
to successful conflict engagement.202 Recognition of the emotional benefits of 
restorative justice conferencing, where victims can recover from the effects of 
negative emotions through experiencing the conference, is increasing.203  
The understanding of power in conferencing is relatively unsophisticated and has 
largely been approached from a modernist discourse in the consideration of power 
imbalances amongst both victims and offenders. The literature mostly deals with the 
concern of ‘balancing power’. For example, victims are said to be at risk of being re-
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victimised in conferencing processes, particularly regarding sexual assaults. A 
number of approaches have been raised to deal with the issue of power.204 Braithwaite 
argues that the narrative element of conferences helps to re-story the participants’ 
experiences.205 Braithwaite states that: ‘In restorative justice conferences, after each 
individual has their stories listened to, new stories that allow new identities are co-
authored by a plurality of stakeholders in the injustice.’206 Interestingly, Winslade and 
Monk have recently argued that postmodernist approaches can be applied to 
restorative justice processes and that the storytelling aspects are similar in relation to 
the two approaches.207 Overall, there are synergies in the approaches of 
transformative, narrative and restorative justice conferencing in that they all explicitly 
address the emotional dimensions of conflict and all have a focus on empowering 
party storytelling, although they differ in the ways that they articulate interventions. 
Although narrative mediation is the most clearly framed around postmodernist and 
social constructionism theory, both transformative and narrative mediation 
acknowledge power concerns and see the value of re-storying conflict experiences. 
3.5 THERAPEUTIC JURISPRUDENCE: A FRAMEWORK FOR CHANGE 
TO LAW AND LEGAL EDUCATION  
Therapeutic jurisprudence is an approach to legal practice that promotes holistic 
problem-solving by courts, tribunals and associated services in our legal and justice 
system.208 Stemming from the work of United States academics, Bruce Winick and 
David Wexler in the mental health field, and now widely applied in both criminal and 
civil law, therapeutic jurisprudence is an attempt to chart the impact on the emotional 
life and psychological wellbeing of those affected by decisions of our justice 
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system.209  The approach draws on the work of the social sciences in charting the 
therapeutic or anti-therapeutic effect of decisions by courts and, more widely, by 
justice agencies. As noted previously, therapeutic jurisprudence can be included 
among those non-adversarial approaches to the law that attempt to move away from 
our adversarial system and seek innovative ways to solve the problems that appear in 
our legal and justice system.210 The success of therapeutic jurisprudence, particularly 
in Australia, lies in the promotion of diverse initiatives, such as problem-solving 
courts and correctional programs.211 It is also advocated as a paradigm to temper the 
litigious culture of lawyers and promote practices that assist to further the client’s 
overall wellbeing, including the use of psycholegal hotspots when counselling 
clients.212 Therapeutic jurisprudence has been a powerful framework for challenging 
assumptions about traditional legal practice and encouraging lawyers to engage with 
clients’ emotional needs, but there has been resistance from lawyers who see this 
approach as merely re-packaging what the legal profession already routinely engage 
with as part of legal practice. 213 Therapeutic jurisprudence has also been accused of 
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having a paternalistic focus,214 seeking to extend the social control of the state as the 
court plays a more active role in supervising the lives of those who come before it, 
proponents argue that it has made a major contribution to law reform. 215 Therapeutic 
jurisprudence can be seen as a movement rather than a theory and it has focused on 
achieving change in the law and justice system that benefits the public.216 
The mediation movement’s focus upon alternatives to litigation that reduce stress and 
cost has resonance with the aims of therapeutic jurisprudence. This is because both 
value the emotional benefits of clients coming to agreement with the other party to a 
dispute, rather than engaging in stressful litigation.217 For the practice of mediation, 
there is value in a philosophy that promotes practice that deals with emotion and 
provides a greater degree of procedural justice. Thus there are clear links between 
therapeutic jurisprudence and emergent models of mediation.218 Mediation is known 
for its therapeutic effect when incorporating storytelling, an explicit attribute of both 
narrative and transformative models.219 Emotional expression is particularly valued in 
the kinds of legal practices promoted by therapeutic jurisprudence and in this respect 
it has links with restorative justice processes.220 For instance the use of apology, in 
mediation and other legal processes, has been a focus of research and writing in the 
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therapeutic jurisprudence movement and is also used in restorative justice.221 
Therapeutic jurisprudence contributes a major critique of legal education to the field 
of law.222  It offers a framework for re-imagining legal education with a focus on 
authentic learning that promotes a law students’ understanding of law in context and 
emotion in legal practice. For example, Bruce Winick has argued traditional legal 
pedagogy limits an understanding of the emotional dimensions of conflict and the 
psychological concerns of clients due to a privileging of the rational in legal 
education. He advocates clinical and experiential learning for law students’ that builds 
skills in dealing with emotion in legal practice.223 Using therapeutic jurisprudence as a 
framework in legal education has been valuable in improving clinical programs in law 
schools,224 and it can also be used in lawyer professional development and training, 
and judicial education.225  In addition, this framework can inform pedagogy, helping 
law teachers to understand the value of authentic learning in law and the benefits of 
introducing students to holistic practice.226 It accords with new initiatives in legal 
education, such as the ‘Balance in Legal Education’ movement in the United States, 
which is attempting to reduce law student stress through curriculum renewal and 
                                                
221 
King et al, above n 15, 28-31. 
222 
Michael King, ‘Therapeutic Jurisprudence in Australia: New Directions in Courts, Legal Practice, 
Research and Legal Education’ (2006) 15 Journal of Judicial Administration 129; David Wexler, 
‘Therapeutic Jurisprudence and the Rehabilitative Role of the Criminal Defence Lawyer’ (2005) 17 St 
Thomas Law Review 743; David Wexler, ‘A Tripartite Framework for Incorporating Therapeutic 
Jurisprudence in Criminal Law Education, Research and Practice’ (2005) 7 Florida Coastal Law 
Review 95. 
223 
Bruce Winick, ‘Using Therapeutic Jurisprudence in Teaching Lawyering Skills: Meeting the 
Challenge of the New ABA Standards’ (2005) 17 St Thomas Law Review 429.  
224 
Bruce Winick and David Wexler, ‘The Use of Therapeutic Jurisprudence in Law school Clinical 
Education’ (2006) 13 Clinical Law Review 605. 
225 
Marjorie Silver, ‘Supporting Attorney’s Personal Skills’ (2009) 78 Revista Juridica UPR 147; 
Patricia Murrell and Philip Gould, ‘Educating for Therapeutic Judging: Strategies, Concepts and 
Outcomes’ (2009) 78 Revista Juridica UPR 129.  
226 
Winick, above n 223, 471-474. 
  
  136 
improved pedagogy.227 
3.6 CONCLUSIONS 
Emergent theory and practice in negotiation and mediation provides new frameworks 
for dealing with conflict. These second generation approaches provide opportunities 
for rethinking how we deal with conflict and may influence legal practice. The 
relational world-view, coupled with a focus on more than merely problem-solving, 
opens up added dimensions in conflict engagement. The recognition in many 
emergent approaches that rational discourse should not dominate conflict engagement 
allows for a more holistic approach to disputes.  Notably, however, emergent theories 
in this area are not homogenous in their approach as philosophies and intervention 
strategies differ. Nor are all practitioners of first generation approaches unskilled in 
dealing with issues such as emotion as practice varies and emotion has increasingly 
been engaged with as part of integrative negotiation and facilitative mediation. In 
contrast in much of second generation practice is an acknowledgement of and for 
some, an explicit privileging of emotional concerns in conflict. For example, although 
legal discourse generally does not value concerns relating to emotion, many recent 
models of mediation and allied non-adversarial practices such as restorative justice 
and therapeutic jurisprudence value emotion and its expression. The transformative 
model is explicitly and fundamentally concerned with emotion and draws extensively 
from psychological discourse to articulate ways to deal with emotion in the mediation. 
The narrative model recently emphasised the need to see emotion as constructed in 
societal discourse, a reaction to power circulating in the mediation, rather than as an 
essentialist attribute of the parties. Restorative justice and therapeutic jurisprudence 
premise their diverse practices on the need to address emotion and promote the 
emotional wellbeing of participants.  
In contrast the first generation facilitative model of mediation, although often said to 
deal with emotion, frequently does so in a simplistic manner and fails to explore the 
benefits that may arise from emotional expression. Collaborative law deals with the 
issue of emotion as part of its collaborative process. This approach though, is less 
theoretically grounded than second generation practice and draws from the 
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management discourse of Fisher and Ury.228 Critically the evaluative model of 
mediation, which is the practice that most lawyers currently favour, generally 
sidelines emotion as the focus is on rights.  
For most of the models of mediation discussed in this chapter, culture and power are 
seen in modernist terms. Narrative mediation is the only model that explicitly deals 
with culture and power in a postmodern sense and this approach is arguably the most 
theoretically robust. Transformative mediation does not address the culturally specific 
nature of its practices and although it does deal with power from a postmodern sense, 
it does not premise its interventions and practices from this discourse. However, much 
of the second generation writings in this area have a more nuanced view of power 
than the problem-solving models of facilitative and evaluative mediation. In 
particular, the facilitative model draws from a positivist paradigm and as such is 
limited in its engagement with power. It is also Western-centric and practitioners do 
not appreciate the dominance of cultural norms drawn from the United States that 
frame conflict in this model. It is a first generation approach to conflict that fails to 
attend to nuances of party engagement due to its framing of conflict. The evaluative 
model is largely framed around rights-based discourse and does not sufficiently 
acknowledge the impact of culture and power on conflict engagement. Both models 
align with the positivist orientation of the dominant stories of legal practice. 
Although, the facilitative model approaches negotiation from a co-operative 
perspective and can include creative brainstorming, the emphasis on individual 
interest accords with modernist principles evident in the law.  
Similarly, individualistic concerns are the focus of the rights-based evaluative model 
of mediation. This model reinforces largely adversarial orientations to conflict that 
mirror the litigation process. Collaborative law draws mainly from theory and practice 
associated with first generation negotiation paradigms and thus tends to adopt a 
modernist view of power and sees culture as essentialist. The writings relating to 
restorative justice and therapeutic jurisprudence also do not generally articulate a 
postmodern view of power, although there are exceptions such as approaching 
restorative justice conferencing from a postmodernist perspective.  
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In legal education an understanding of the various approaches to negotiation and 
mediation available in the field allows students to see that there are a variety of ways 
to conceptualise legal practice. Learning about both first and second generation 
practice allows students to see the repercussions of explicit and implicit theories that 
inform practice. Students can see the ways that the legal system frames conflict with 
the dominance of the individualistic construct often leading to a failure to deal with 
relationships. If exposed to diverse models students can learn to appreciate the 
dangers of an instrumental focus on settlement and the potential to silence some 
parties’ concerns, particularly vulnerable groups. They can understand that an over 
adherence to the rational in negotiation and mediation can mean that emotional 
concerns are sidelined. Understanding postmodernist and social constructionist 
perspectives can also help students see that there are a number of differing 
interventions to address issues of emotion, culture and power. Student learning about 
different models in negotiation and mediation can raise the prospect of conflict 
transformation for clients who engage in these forms of ADR. Arguably, lawyers who 
understand the full potential of negotiation and mediation can better assist in the 
holistic engagement with client’s legal problems. Such an aim would be in keeping 
with the movement of therapeutic jurisprudence and the primacy of the mental well-
being of clients. 
The inclusion of a range of models and non-adversarial practices in ADR in legal 
education will help to determine what the legal profession regards as legitimate 
practice in court-connected disputes. The future of lawyers’ practice and the degree to 
which lawyers understand first and second generation practices and adopt a non-
adversarial approach will be affected by their experiences in law school and the 
content and pedagogy of courses such as ADR. This thesis examines the content of 
ADR courses to assess whether emergent models of negotiation and mediation and 
discourses of emotion, culture and power, amongst other issues, are being taught to 
law students. The movement of therapeutic jurisprudence argues for a legal pedagogy 
that evolves from the traditional, passive delivery of doctrine to one that assists 
students to be holistic practitioners. This thesis examines the pedagogy adopted in 
ADR and the trends in learning and teaching. Importantly, the content and pedagogy 
of ADR and its place in legal education are all affected by a number of influences, 
including the accreditation of law programs, which are discussed in chapter four. 
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 CHAPTER 4 
ADR AND LEGAL EDUCATION 
4.1 INTRODUCTION 
The legal curriculum at law schools in Australia is affected by a number of influences 
including government—at both state and federal levels, universities, the legal 
profession, law students and law staff.1 For example, government and the legal 
profession regulate admission to practice as a lawyer in each of the states of 
Australia.2  Each state requires university education through an accredited law degree 
for admission.3  Law school degrees are based on a variety of required knowledge 
areas, colloquially known as the ‘Priestley 11’, which were articulated in a report of a 
committee chaired by Mr Justice Priestley in 1992.4 For admission to practice 
graduates also undertake supplementary training completed through a practice-
focused qualification referred to as practical legal training (PLT), or a legal 
traineeship involving work-integrated learning at a law firm or government 
department.5 The Law Admissions Consultative Committee (LACC) is the body that 
promotes consensus amongst the various states in Australia regarding admission 
requirements to practice in law.6 In Australia, the Council of Australian Law Deans 
(CALD), made up of representatives from the thirty-two law programs7 is also 
influential in legal education policy.  
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Legal education at universities in Australia, as well as in the United States and other 
parts of the Western world, has been regularly reviewed and critiqued.8 Topics such 
as the appropriate content and pedagogy of law programs, the imperative to adapt 
legal education to meet the changing needs of law students and the profession,9 
including the need to better prepare law students for legal practice through the 
inclusion of skills training are constantly debated.10 Legal education is a significant 
site for the shaping of lawyers’ practice as law schools determine the knowledge, 
skills and ethical interpretations students need to acquire in order to become a lawyer. 
The accreditation requirements for admission for lawyers shape legal education and 
ultimately legal practice.11 Other factors also affect legal education such as trends in 
university education, including funding considerations, the underlying philosophy of 
law teachers in terms of content and pedagogy, the increasing importance of 
educational theory to law teaching, and the marginalisation of critical theory in many 
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law programs. Lawyers may even be accused of using their knowledge to legitimise 
their monopoly in legal services; a monopoly premised largely on an adversarial 
frame of practice.12 Importantly, for the concerns of this thesis, ADR in legal 
education has become more valued as it is now seen as an area that can temper the 
adversarial framework of much of the law and encourage non-adversarial, 
interdisciplinary practice in lawyers.13  
In this chapter I describe and discuss ADR and legal education in Australia. My aim is 
to set the context for an analysis of current ADR content and pedagogy and the wider 
policy concerns in legal education in Australia. Thus this chapter provides 
background for the analysis of data in chapters five, six and seven. I first discuss the 
role of ADR in legal education in Australia. Then I outline the accreditation of law 
programs and consequent implications for the teaching of ADR. I canvass literature 
relating to the content and pedagogy of ADR courses in law programs. Lastly, I 
explore the use of communities of practice in legal education and relate this approach 
to teaching of ADR. 
4.2 ADR AND LEGAL EDUCATION 
For many years, research and discussion have contributed to the definition of what 
students should achieve through their legal education.14 There has been wide 
investigation of graduate attributes that law students should acquire including 
substantive legal knowledge, legal skills, broader generic skills, and ethics.15 
Although there is a move towards greater emphasis on teaching legal skills in many 
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law school programs in Australia, they are not taught across the board.16 ADR courses 
taught in law programs generally include the legal skills of negotiation and mediation 
practice.17 However, ADR is not merely a skills program and arguably should include 
both theory and practice elements.18 Other legal skills such as interviewing clients; 
legal analysis and problem solving; legal research; writing clear and concise letters 
and legal documents; and presenting a client’s case persuasively in court are also 
taught in law courses.19 Advocacy skills are most often gained through students 
engaging in moots.20 Skill development, either embedded in substantive law subjects 
or taught in specific subjects devoted to legal skills, also allows students to develop 
generic university graduate attributes.21 For instance, the university-wide graduate 
attribute of communication is an integral part of mediation training through such skills 
as active listening and asking open-ended questions.22   
There is a growing focus on teaching what a lawyer does as well as what a lawyer 
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knows in legal education.23 The influential MacCrate report on legal education in the 
United States emphasised that legal skills are an essential aspect of lawyer 
education.24 Australian reviews of legal education have long argued for the inclusion 
of legal skills in the law curriculum,25 although to date they have been unsuccessful in 
mandating their place in law programs. The 1987 Pearce report, one of the most 
significant reports into legal education in Australia, advocated for an increased 
integration of theory and practice for law students.26 This report critiqued the law 
schools in existence at the time of the research, and provided recommendations 
regarding ways to improve content and pedagogy. These included a focus on legal 
skills as well as doctrine, and increased small group learning to facilitate student 
understanding, rather than a focus on lectures. Since the Pearce report a number of 
new law programs have been introduced, both at undergraduate and postgraduate 
levels, and there has been a significant increase in the numbers of students studying 
law.27 In 2003, Richard Johnstone and Sumitra Vignaendra28 documented the large 
increase in the number of universities in Australia offering law programs, and noted 
both the diverse nature of these law programs and the increased teaching of legal 
skills. Despite this growth in skills-based teaching, they observed that case-based, 
teacher-centred lecturing continued to dominate legal education.29  
In 2009, Susanne Owen and Gary Davis authored a report for the Australian Learning 
and Teaching Council and the Council of Australian Law Deans, entitled Learning 
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and Teaching in the Discipline of Law: Achieving and Sustaining Excellence in a 
Changed and Changing Environment. In this report they explored the graduate 
attributes for the discipline of law including the knowledge, skills and ethics taught to 
law students.30 This report, building on Johnstone and Vignaendra’s stock-take of 
legal programs, found that many law schools continued to focus on teaching doctrine 
in large classes, with limited engagement through small group pedagogy and more 
innovative practices, such as role-play, clinical education, collaborative learning and 
exploration of ethics.31 Although there were examples of change, such as the adoption 
of online learning by some law schools, there was still widespread use of case-based 
pedagogy that focused on students learning how to solve legal problems in the various 
substantive law areas. Teaching generic graduate attributes such as critical thinking 
skills in law programs increased.32 However, budgetary constraints are a key concern 
in the provision of skills programs in undergraduate legal education due to the high 
cost of small-group learning and thus initiatives in programs for legal skills are often 
curtailed.33 
The introduction of Juris Doctor programs is a new development in Australian legal 
education, following the model in the United States.34 This kind of postgraduate 
program allows increased income from student fees. In Australia, postgraduate law 
programs are permitted to charge fees, an option that is presently unavailable to 
undergraduate law studies. This funding model is full-fee recovery and this frees the 
law schools adopting this type of program from reliance on Australian 
Commonwealth funding of tertiary education. Juris Doctor programs generally offer 
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smaller classes with flexible options in postgraduate learning and teaching strategies35 
and thus are likely to offer more teaching of legal skills, without the same concerns 
for costs as some undergraduate law programs. 
In Australia, lawyers were originally apprenticed to legal practices in order to gain 
admission to practice.36 In time, the education of law students moved to universities 
and a connection with legal skills, as opposed to substantive legal knowledge, 
weakened with this move away from immersion in legal practice.37 In 2007 a United 
States report by the Carnegie Foundation38 on reform in legal education advocated a 
return to the ‘apprenticeship’ style of legal education through three key 
apprenticeships: (i) cognitive, (ii) practical, and (iii) identity and purpose.39 This 
report argues for an integrated approach that includes legal analysis, clinical practice 
and the development of professional identity.40 In an effort to promote improved legal 
pedagogy, a report by Roy Stuckey and others provides detailed suggestions for 
improved learning and teaching strategies in law schools in the United States.41 The 
Carnegie report also argues that students need to be better prepared for professional 
life due to the complexity of present day legal work. More generally the authors 
suggest that professional roles in society require: 
…self-reflexivity, the development of understanding of how the past 
has shaped the present and how one’s own situation is related to the 
larger social world, as well as entertaining and probing possible 
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models of identity—are all important elements of a formative 
pedagogy for tomorrow’s professionals.42 
The authors suggest that legal education needs to be more interdisciplinary, 
‘…forging more connections with the arts and sciences in the larger academic 
context’ in order to achieve better graduate outcomes and to enhance self-reflexivity 
in students.43 ADR is well suited to help achieve this goal. It has progressively been 
accepted into legal education due to the growing use of negotiation, mediation and 
other alternative options in the law. It is already interdisciplinary because it draws 
from a range of disciplines, such as management, social science and international 
studies.44 However, despite growing legitimacy in the legal curriculum, ADR risks 
being co-opted and transformed by the traditional constructs of legal education and 
legal scholarship. The focus of law schools on ‘theory over practice, scholarship over 
teaching, [and] cognitive over ethical engagement’45 may mean that ADR teachers 
need to shift their focus from interdisciplinary concerns to ‘legal’ issues through the 
analysis of case law, legislation, and the lawyers’ role in ADR, in order to better 
succeed in academia. A focus on interdisciplinary theory and experiential learning 
may mean that ADR teachers run the risk of being marginalised in the legal 
academy.46   
One of the biggest concerns in Australia is the funding of legal education. This is a 
key issue, as funding will impact on the content and pedagogy of a law program. 
Legal education has traditionally been framed around the ‘liberal’ law school, but as 
Paul Maharg argues: 
… this model is breaking up, economically, commercially, culturally, 
educationally, not merely under pressure from underfunding and 
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increased demand on resources, but under the pressure of neo-liberalist 
policies and globalisation.47 
Australian legal academic Margaret Thornton48 contends that neo-liberal forces have 
impacted negatively on Australian law schools, students and staff in recent years. 
Thornton points to policy changes in higher education that have introduced market 
forces into universities.49 Previously universities were funded and governed with 
ideas of the ‘public good’ as the dominant construct of their purpose and operations.50 
With the rise of neo-liberalism in Australia a ‘user pays’ framework was introduced 
into higher education, justified on the basis that social and economic benefits accrued 
to the students who completed tertiary education.51  
From 1990, Australian undergraduate tertiary students, including law students, moved 
from a fully government funded tertiary system to one that is only partially funded. 
Thus law students now repay a large part of their legal education costs.52 
Significantly, in 1996 a differential system of charging university students was 
introduced. In this system, law students are charged the highest possible amount of 
student contribution,53 so that law and medicine are the most expensive courses in 
Australia. Yet unlike medical schools, law programs receive the lowest amount of 
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funding from the government for a tertiary discipline area,54 and this has meant 
significant budgetary constraints. Diminished funding arrangements impact on small-
group learning and the provision of skills programs. The changes to higher education, 
and the consequent need for universities to engage in corporatist strategies to meet 
budget shortfalls have led to many university administrations expanding both local 
and international student numbers in existing law programs, as well as leading several 
universities to introduce new law programs.55 These strategies were adopted due both 
to high student demand for law programs and to the perception that law was both 
prestigious and relatively inexpensive to run. This has led to a significant growth in 
law student numbers at a time when there is less funding for law schools.56 Students 
as paying consumers of legal education have also become more discerning about their 
educational experiences and more demanding about its quality.57  
Unfortunately, these wider changes in Australian legal education have largely had a 
negative impact on law teaching.58 Due to the pressure of increased numbers of 
students, many law schools have resorted to larger class sizes and emphasised 
examination assessment, with comparatively few research tasks, due to the lower 
costs of assessment by examination.59 Assessment is now also less likely to include 
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reflective tasks, as this type of assessment is time-consuming to prepare and mark.60 
Therefore many law students do not engage with tasks that promote reflection on 
issues related to professional identity. Additionally, many law schools have 
progressively moved away from engaging with theory due to the view that theory is 
not important for admission to practice.61 Although critical discourses in legal 
education are valued and advocated by some scholars there is often resistance from 
other colleagues and from some universities.62  The many benefits of critical theory, 
drawn from the social sciences, include increased student awareness of power 
concerns in the law63 and the need to develop a reflexive64 approach to legal practice. 
However, the influence of social science theory, in terms of both content and 
pedagogy, is increasingly marginal in most law programs.65 Thornton argues that 
there is now a focus on legal knowledge that promotes a technical approach to the law 
closely aligned with business discourses, instead of an approach that incorporates 
theory, including liberal and postmodern discourses.66 In some law schools business 
discourses dominate as these discourses connect with a desire shared by students and 
the university to improve employment outcomes. The study of theory is seen to be 
disadvantageous to securing a job as a lawyer67 whereas neo-liberalism contributes to 
the perception that technical knowledge is valuable and that it contributes to economic 
                                                
60 
Pauline Collins, Toni Brackin and Caroline Hart, ‘The Rocky Rhetoric and Hard Reality: The 
Academic’s Dilemma Surrounding Assessment’ (2010) 20 Legal Education Review 157. 
61 
Margaret Thornton, ‘Gothic Horror in the Legal Academy’ (2005) 14 Social & Legal Studies 267. 
62 
Margaret Thornton, ‘The Demise of Diversity in Legal Education: Globalisation and the New 
Knowledge Economy’ (2001) 8 International Journal of the Legal Profession 37. 
63 
Nickolas James, ‘The Marginalisation of Radical Discourses in Australian Legal Education’ (2006) 
16 Legal Education Review 55. 
64 
Law teaching can promote a community of inquiry that questions established views. Arguably, this 
approach may impact the student development of ideas and thus result in change to legal practice in the 
future: Joanne Robuck, ‘Reflexive Practice: To Enhance Student Learning’ (2007) 1 Journal of 
Learning Design 77. 
65 
James, above n 63, 60. 
66 
Thornton, above n 49. 
67 
Margaret Thornton, ‘The Dissolution of the Social in the Legal Academy’ (2006) 25 Australian 
Feminist Law Journal 3. 
  
  150 
outcomes.68  
In the United States Lawrence Krieger argues that the rise of this kind of legal 
education ‘dehumanises’ students through the dominance of the rational, positivist 
approach in teaching substantive law, together with an uncritical adoption of the 
adversarial framework.69 The stated aim of most law programs is to assist students to 
‘think like lawyers’ and research is beginning to demonstrate that this pedagogy can 
negatively impact upon the mental health of law students.70 For example, law teacher 
discussion of superior court decisions tends to suppress moral quandaries posed by the 
law and encourages students to sideline issues of emotion in legal concerns.71 The 
overall competitive orientation of many law schools is evident as students compete for 
the highest grades in order to secure the best employment upon completion of their 
law degree. Some students struggle in the law school environment and research in the 
United States has highlighted mental health concerns in students.72 In Australia, 
research into law students’ mental health has also shown high levels of depression for 
some students, higher than for other disciplines such as medicine.73  
Elizabeth Mertz contends that the language of law school, and the pedagogy of law 
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teachers contribute to students ‘losing their moral compass’.74  Through the use of 
tapes and observational notes she charted the practices in United States law schools 
that encourage law students to develop an intellectual approach of ‘thinking like a 
lawyer’.75 Such analytical thinking is largely divorced from the moral dimensions of 
conflict and it is constructed through an adversarial, linguistic exchange between 
lecturers and students.76 This kind of interaction in the classroom encourages an 
attitude of intellectual superiority in law students. Students learn to reify the kind of 
legal argument that consists of competing standpoints and interpretations of cases and 
legislation, as this approach to ‘thinking like a lawyer’ is modelled by law teachers in 
the classroom.77 In contrast, Mertz found that emotional and social justice concerns 
are downplayed by academics when teaching and thus many students may adopt an 
amoral approach to legal problem-solving.78 Similarly in her work charting the rise of 
the new lawyer, Julie Macfarlane argues that emotional considerations of client’s 
problems are considered irrelevant in legal education and that this approach reinforces 
a rights-based approach to legal problem-solving.79 Krieger makes the compelling 
point that this approach to law, with its attention to the fine distinctions of legal 
argument, is not the predominant role of most lawyers in practice.80 Given that a high 
proportion of litigation is settled prior to a court hearing, this assertion seems likely to 
be true.81 From the foregoing discussion it would seem that students’ frame of 
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morality may shift through the experience of legal education due to the emphasis on 
adversarialism, although more research is required to clearly establish the mooted 
links between an emphasis on adversarialism and student wellbeing.  
ADR, with it focus upon non-adversarial practice, provides an area of legal education 
that tempers students’ experience of adversarialism, through a shift to collaborative 
problem-solving.82 Not all students will study this discipline area until an ADR course 
is compulsory. In response to the kinds of dilemmas raised through research by Mertz 
and Macfarlane new movements in legal education in the United States seek to 
humanise and provide balance in legal education.83 Krieger suggests an agenda where 
law teachers model an approach that does not reify objective rational discourses in the 
law. Rather he suggests that teachers acknowledge both the realities of practice and 
the need to respect students’ diverse conceptions of morality and identity.84 
Macfarlane argues for the need to promote non-adversarial practice to better support 
the emotional development of students and encourage holistic problem-solving in 
practice.85 Carrie Menkel-Meadow states that problem-solving is insufficiently 
prioritised in legal education and argues that it should be integrated throughout the 
curriculum so that human needs and the psychological and moral questions inherent in 
legal disputes are not neglected.86 This approach is also clearly emphasised in the 
therapeutic jurisprudence movement, discussed in chapter three. Introducing a 
therapeutic jurisprudence focus to the curriculum fosters improved student 
understanding of the emotional and psychological impact of the legal system on court 
users, and the development of holistic problem-solving skills in students.87 A focus on 
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therapeutic jurisprudence, along with humanising the legal education movement, can 
also inspire a legal pedagogy that allows students to integrate personal issues of 
identity with those of professional identity in law school.88 
Some suggested initiatives from therapeutic jurisprudence scholars include the use of 
simulations89 and clinical education.90 These kinds of strategies are often aimed at 
engendering understandings in students that integrate theory and practice and that 
include a therapeutic, proactive approach to clients’ needs.91 Such ‘active learning’ 
approaches to student learning imply pedagogy that has educational constructivism as 
its basis. This theory suggests that students learn by constructing knowledge through 
activities, and by building on their previous knowledge.92 The teaching of negotiation 
and mediation commonly includes role-plays where students develop skills in 
communication and negotiation techniques, as well as skills in mediation in the role of 
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the third party facilitator.93 Importantly, research in Australia has established that 
ADR may contribute in a positive manner to students’ mental health due to the 
widespread use of active learning approaches that emphasise emotional understanding 
and expression, as well as promoting connection and belonging through activities like 
role-plays and group debriefing.94 This is a significant finding as the benefits of ADR 
learning and teaching provide multiple opportunities, not only to help students to 
understand non-adversarial practice and holistic problem solving, but also potentially 
to assist with the challenges of law school in terms of student mental wellbeing.  
Changes in legal education have also resulted in increased stress for law teachers.95 
Law teachers grapple with the twin dilemmas of providing quality learning and 
teaching experiences to larger cohorts of students, and the rising need to engage in 
research in a climate where research is increasingly valued over teaching.96 The ways 
that legal academics approach their teaching and research are affected by the culture 
of their law school97 and the ‘individual academic identities forged within that 
culture.’98 Increasingly, the research culture of Australian universities is affected by 
the same neo-liberal policies that more broadly affect tertiary education. The 
marginalisation of theory in legal education due to the increasing dominance of 
business discourses is mirrored in the move away from social science research 
agendas in law and other disciplines.99 Research projects that focus on theoretical 
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concerns are less acceptable in Australian law schools, and other faculties of the 
universities that value research that is positivist in nature and does not challenge 
business interests.100 New systems of Commonwealth research assessment and tighter 
controls relating to research funding can work against academic freedom and propel 
academics into the kinds of research, both in subject and methodology, that fit with 
larger corporatist aims of universities.101 This trend may have implications for the 
teaching of ADR as first generation practice and pedagogy, as described in chapters 
one and three, may be more acceptable than other discourses to neo-liberal and 
business discourses due to their positivist, individualistic approaches to conflict and 
dispute resolution.  
Second generation practice, drawing from the social sciences, may be less appealing 
to ADR teachers in their teaching and research due to this marginalisation of theory in 
legal education and research. The labelling of ADR as primarily about skill 
development also affects the ways that this area is valued in the legal academy, as 
skills research and teaching is generally seen as less intellectually rigorous and lower 
in prestige than other areas of substantive law.102 Thus, in any discussion of the 
contribution of ADR to the development of lawyers of the future, the construction of 
ADR as a skill will influence the content and pedagogy of this area. Accreditation will 
influence whether ADR is deemed to be a necessary skill in the legal curriculum.  
 
4.3 ADR and ACCREDITIATION REQUIREMENTS 
In this section I discuss ADR and accreditation concerns for admission to practice as a 
lawyer. As noted, the right to practice as a lawyer requires university education in 
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eleven areas of knowledge, known as the ‘Priestley 11’.103 All accredited law schools 
in Australia provide knowledge of these eleven areas through either stand-alone 
courses, or as modules in other subjects. Significantly, these knowledge areas do not 
need to be subjects in their own right. The various areas may be offered in any form 
that the law schools deem fit, and thus a combination of knowledge areas in the legal 
curriculum is not uncommon. In addition, individual teachers wield significant power 
in terms of content and pedagogy in these discipline areas, as well as in electives, 
although law teachers are inevitably affected by the larger discourses relating to legal 
education.104  
In Australia, requirements relating to accreditation of programs in law are presently in 
flux with three different initiatives completed in 2009 and 2010 that will affect the 
content and pedagogy of law programs. These initiatives are now discussed and 
related to one of the central concern of this thesis: the place of ADR in legal 
education. Firstly, although not mandating the teaching of ADR new quality 
requirements in voluntary standards for law schools provided by CALD105 articulate a 
need to teach the law in a ‘context’106 that includes theoretical concerns drawn from a 
liberal discourse. This initiative may influence the teaching of theory in ADR and 
other law courses, but is not likely to include critical theory, such as postmodernist 
theory. In response to concerns about mental health issues for law students, described 
above, the standards also require a focus on pastoral care, where law schools are 
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expected to provide practical methods to promote student mental health.107 Arguably 
this initiative may be achieved in part through the teaching of ADR. The CALD 
quality standards have only been approved by CALD since November 2009, and it 
will take some time for Australian law schools to implement them. As the standards 
are presently voluntary in nature, there is no guarantee that law schools will comply.  
Secondly, one long-debated change is the introduction of legislation to uniformly 
regulate the legal profession across Australia. There is a draft bill presently under 
consideration by the Council of Australia Governments (COAG): the Legal 
Profession National Law.108  At the moment each Australian state regulates admission 
to practice as a lawyer.109  The draft legislation, released in December 2010 and 
amended in September 2011, would provide national uniformity in a number of areas 
including the knowledge areas required for admission to practice as a lawyer. 
Required knowledge areas are specified in Schedule 1 of the draft National Rules, 
under rule 2.2.5(2) (b). At present, ADR is not specifically mentioned. There is, 
however, a requirement that disposition other than trial is addressed in the knowledge 
area of civil procedure and this may be interpreted to include negotiation of 
settlements and ADR options. This is an area routinely included in civil procedure 
courses in Australia and may mean that ADR is addressed in one or two topics in a 
curriculum focused on litigation. Thus the proposed legislation, as it stands, would not 
materially alter the present approach to ADR to meet new accreditation requirements. 
Thirdly, there are also new challenges for Australian law schools with recent changes 
to the Commonwealth policy on higher education. Initiatives in higher education 
policy in Australia have begun to prioritise the international dimensions of tertiary 
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education and the need to be competitive with elite universities worldwide.110 The 
Review of Australian Higher Education (the Bradley Review)111 noted that the reach 
and standard of higher education in Australia had begun to lag behind other 
Organisation for Economic Co-operation and Development (OECD) countries and 
that Australia needed to increase funding, improve staff/student ratios and value 
teaching in universities and other providers.112 Amongst a number of 
recommendations, the report called for a new national quality assurance regime in 
higher education. In response to this report, the Australian Federal government has 
recently introduced a new regulatory regime to ensure quality in the tertiary sector. 
This regime requires all higher education providers to meet Threshold Standards in 
order to enter and remain in the sector.113 The Tertiary Education Quality and 
Standards Agency (TEQSA) was established through the passing of the Tertiary 
Education Quality and Standards Agency Act 2011 (Cth). The agency will regulate 
and evaluate tertiary providers from January 2012. Selected discipline areas have 
articulated threshold learning outcomes (TLOs) including for the Bachelor of Laws, 
under the Federal Government Learning and Teaching Academic Standards project.114 
In 2010, funding was provided to develop benchmark standards in law, as part of a 
new Higher Education Quality and Regulatory Framework and these standards were 
completed in December 2010.115   
The standards require minimum education in legal knowledge, skills and ethics and 
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have been developed to align with Australian Quality framework bachelor levels.116    
Although supported by CALD,117 some reservations have been expressed from the 
LACC who have had feedback from the profession criticizing the standards where 
there are requirements relating to generic graduate attributes such as collaboration and 
teamwork.118 To develop these standards, the discipline leaders considered law 
standards in other countries, such as the United States and the United Kingdom, and 
then consulted with law schools and the legal industry in Australia. Draft standards 
were distributed, comment was sought, and the final standards were amended. The 
authors note that the: 
Threshold Learning Outcomes (TLOs) were defined in terms of 
minimum discipline knowledge, discipline-specific skills and 
professional capabilities including attitudes and professional values 
that are expected of a graduate from a specified level of program in a 
specified discipline area. The process took account of and involved the 
participation of professional bodies, accreditation bodies, employers 
and graduates as well as academic institutions and teachers.119 
Notably, these TLOs are wider than the required knowledge areas that are presently 
used in Australian legal education in that they specify skills and professional 
capabilities. CALD endorsed the TLOs in November 2010.120 There are six TLOs: 
TLO 1: Knowledge, TLO 2: Ethics and professional responsibility, TLO 3: Thinking 
skills, TLO 4: Research skills, TLO 5: Communication and collaboration and TLO 6: 
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Self-management.121 ADR is relevant to a number of TLOs including TLO 1: 
knowledge, TLO 3: thinking skills, TLO 5: communication and collaboration and 
TLO 6: self-management. In relation to TLO 1, the standard requires law students to 
demonstrate doctrinal knowledge and knowledge of the Australian legal system and 
the various dispute resolution processes operating in that system.122 This TLO 
additionally indicates that students should have knowledge of lawyers’ roles including 
their role in negotiation.123 Similarly, TLO 3 relating to thinking skills where amongst 
a range of skills, law students are required to think creatively in approaching legal 
issues and generating appropriate responses, which would include ADR.124 TLO 5 
deals with communication and collaboration, and ADR courses routinely include 
teaching about communication and collaborative problem-solving. ADR can also be 
relevant to TLO 6 relating to self-management as this area includes the ability for 
students to learn and work independently, and to be able to reflect regarding their own 
learning.125 Thus communication teaching and engagement with emotional issues in 
ADR as part of conflict engagement would assist addressing TLO 6. 
These discipline standards indicate the degree that legal education is engaging with 
reform and the importance of ADR to more recent constructions of professional 
practice by the explicit and implicit inclusion of ADR, particularly of negotiation and 
mediation in the standards.126 Similarly, as indicated in chapter one, law reform 
bodies and governments value the contribution of ADR to the legal system and thus 
advocate the inclusion of ADR in the legal curriculum. These influences on legal 
education mean that there is pressure on law schools to change curriculum: for 
instance in 2011 there has been an audit of ADR offerings in Victorian law schools by 
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the Victorian government to assess how ADR is taught in law programs and one of 
the most prestigious universities in Victoria, Monash University, is reviewing its 
curriculum informed by recent standards initiatives such as the TLOs.127 The LACC’s 
failure to endorse the TLOs indicates that the place of ADR in legal education is not 
yet assured. These requirements may not become the basis for admission to practice, 
and instead may be an ancillary requirement from the Federal Government. However, 
the introduction of TLOs still raises the importance of the inclusion of ADR in the 
legal curriculum, as many law schools, similar to Monash University, are likely to see 
the standards as a benchmark for content and pedagogy in legal education.  
4.4 THE CONTENT AND PEDAGOGY OF ADR 
In this section, I discuss selected literature in relation to the content and pedagogy of 
ADR. Before the 1980s ADR was not widely included in law school education. Initial 
debates about legal education and ADR centred on the need to include this discipline 
area in the law curriculum.128 In the last thirty years, both in Australia and the United 
States,129 ADR has become accepted in most law schools.130 The discipline area of 
ADR is often categorised as a skill area and the inclusion of this type of offering, as 
an integrated module or stand-alone131 course, has grown in law programs. Although 
there has been growing acceptance of ADR in law schools, this acceptance has not 
necessarily impacted on, or brought discernible change to the overall curriculum of 
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law programs.132 Ronald Pipkin argues that law teachers in the United States, who 
introduced ADR into legal education, had hopes of changing a large part of the 
curriculum to reflect non-adversarial approaches to disputes.133 However in the 
United States this kind of change is not yet evident in law programs.134 In Australia, 
debate about the inclusion of ADR courses centres on the concerns about whether to 
include this area as a stand-alone course, or integrate it into other substantive law 
courses.135 Early research into ADR in legal education, undertaken in 1988, showed 
that ADR was offered as an elective in some Australian law programs, but this 
research is now dated.136 Importantly, ADR is often termed Dispute Resolution to 
indicate that the area should not be seen as an alternative to litigation but as one of a 
spectrum of legal choices.137  
The pedagogy of ADR subjects will frequently reflect the interdisciplinary focus of 
the area, a focus that includes not only law but also humanities, social sciences and 
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management perspectives.138 Legal education and ADR encompass teaching about 
various alternative processes, including negotiation, and will often include learning 
about the knowledge and skills used by a mediator in disputes through experiential 
role-plays.139 This course area may also include consideration of the role of the 
lawyer140 in the ADR processes. Recent data from professional associations confirms 
that ADR in United States is well represented in law schools. The fact that there are 
no longer large increases in subject offerings in this area indicates that growth is 
beginning to plateau.141  
Lawyers are said to gain a ‘standard philosophical map’142 through their legal 
education. This map usually privileges the role of litigation in dispute resolution and 
arguably derives from the nature of legal pedagogy. The focus in law schools on the 
teaching of appellate decisions and the use of the Socratic, or case-based, teaching 
methods has been said to promote an adversarial approach in students’ orientation to 
conflict.143 New approaches in ADR learning and teaching144 may be impacting on 
                                                
138 
Boulle provides a list of universities providing qualifications in mediation and notes that there are 
courses in ADR and/or mediation in faculties of ‘law, humanities, social science and business’ see 
Laurence Boulle, Mediation: Principles, Process, Practice (LexisNexis Butterworths, 3rd ed, 2011) 
463. For instance negotiation is commonly taught in the area of international relations, using concepts 
from first generation practice: Daniel Druckman ‘Frameworks, Cases and Experiments: Bridging 
Theory with Practice’ (2010) 15 International Negotiation 163.  
139 
Edwin Greenebaum, ‘On Teaching Mediation’ (1999) 2 Journal of Dispute Resolution 115. This is 
in contrast to traditional teaching practices of law schools that have focused upon doctrine and legal 
problem-solving, with little attention given to skills such as advocacy, negotiation or generic 
communication skills: Le Brun and Johnstone, above n 36, 8-10. 
140 
Suzanne J Schmitz, ‘Giving Meaning to the Second Generation of ADR Education: Attorneys’ 
Duty to Learn about ADR and What They Must Learn’ (1999) 1 Journal of Dispute Resolution 30. 
141 
Michael Moffitt, ‘Islands, Vitamins, Salt, Germs: Four Visions of the Future of ADR in Law 
Schools (and a Data-Driven Snapshot of the Field Today)’ (2010) 25 Ohio St Journal on Dispute 
Resolution 25. 
142 
Leonard Riskin, ‘Mediation and Lawyers’ (1982) 43 Ohio State Law Journal 29.  
143 
Leonard Riskin and John Westbrook, ‘Integrating Dispute Resolution into Standard First Year 
Courses:  The Missouri Plan’ (1989) 39 Journal of Legal Education 509.  
  
  164 
lawyers’ approach to ADR, but more research is required to establish the extent of 
change and whether it is occurring in specific areas of practice, such as in family law 
where non-adversarial approaches have long been promoted by government.  
Unlike many substantive and procedural legal subjects, the teaching of ADR does not 
rely upon cases and legislation. One of the benefits of the wide use of role-play in 
ADR courses is that the pedagogy adopted is more active145 than in most traditional 
law courses. The pedagogy employs experiential learning approaches that incorporate 
authentic learning scenarios.146 Menkel-Meadow highlights the potential of ADR to 
shift dispute resolution from a myopic concern with rights through the inclusion of 
insights from a range of disciplines.147 Howard Gadlin highlights the danger of 
settlement driven ADR processes that fail to address the psychological nuances of 
conflict, and neglect the larger societal stories that impact upon conflict resolution 
processes.148 Pat Chew focuses upon culture in ADR teaching stating that it is ‘the 
perception-shaping lens through which we experience conflict.’149 He critiques the 
legal profession and the court system’s lack of reflection in regard to culture. He also 
provides some reflections based upon his own teaching practice and advocates a shift 
to an understanding of cultural relativism in the teaching of ADR.  
Pipkin argues that approaches to ADR teaching in law school had their genesis in 
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negotiation and mediation short-course training that was originally offered by such 
institutions as Harvard University.150 Early in the evolution of ADR teaching in the 
legal curriculum, academics offered these courses as electives in law schools, and 
adopted the role-play pedagogy.151 The pervasive nature of this pedagogy is notable in 
that it has continued for some thirty years and is only lately receiving sustained 
critique.152 Michelle LeBaron and Mario Patera speculate that the adversarial frame of 
British and United States legal systems reproduce positivist approaches, embedded in 
common law systems, to negotiation practice and pedagogy.153 Kenneth Fox argues 
that first generation content and pedagogy has been exported from the United States 
and is the dominant approach to negotiation teaching.154 This approach adopts 
modernist philosophies and constructions of power. However, the momentum is 
shifting and many now question first generation practice and pedagogy. 155  A series 
of conferences devoted to the critique of content and teaching of negotiation156 and 
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mediation157 have been held around the world. Proponents of second generation 
pedagogy argue that there is an over-reliance on role-plays in first generation 
pedagogy relating to the teaching of negotiation and mediation. Nadja Alexander and 
Michele LeBaron argue that role-plays, while sometimes effective, can be overused 
with many students disconnecting from set roles, particularly where the scenarios and 
characters are culturally inappropriate.158 Second generation pedagogy, whilst still 
largely endorsing thoughtfully designed role-plays used in a targeted manner,159 also 
advocates a variety of learning and teaching practices including adventure learning160 
(where students venture out of the classroom to engage in  ‘real life’ negotiations), 
and online learning.161 Emotion and the concerns of culture are pervading influences 
in second generation learning and teaching strategies. 162 Learning designs in this 
discipline area arguably should take into account the culture and knowledge base of 
students; the ‘who’ of negotiation education and adapt pedagogy accordingly.163 
These critiques of negotiation are not reliant on a particular model of practice, but 
rather ask for the consideration of more sophisticated frames of theory and practice in 
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relation to emotion, power and culture. Similarly, critiques of mediation practice and 
pedagogy do not uniformly identify one model as the ‘best’ to practice, but rather 
raise concerns with dominant practice.  Emergent models of mediation practice and 
pedagogy are growing in number and have in common a critique of long held 
constructions of practice that are often reliant on limited theorisation.  Second 
generation practice and pedagogy should include a better engagement with theory in 
the areas of emotion, power and culture.  It should also incorporate variety in 
pedagogy that includes role-plays but also other learning and teaching strategies such 
as adventure learning.   
4.5 COMMUNITIES OF PRACTICE IN ADR 
In order to raise awareness of innovations in ADR practice and pedagogy, teachers in 
law programs can engage in a community of practice. Jean Lave and Etienne 
Wenger164 analysed learning in apprenticeships and traced the development of 
understanding from the ‘novice’ to the ‘expert’ through engagement with situated165 
activities and mentoring from a ‘master’. They highlight the benefits of learning from 
membership of a community and the peripheral learning that results from immersion 
in the culture of an activity. The authors argue that: 
…legitimate peripheral participation is not itself an educational form, 
much less a pedagogical strategy or a teaching technique. It is an 
analytical viewpoint on learning, a way of understanding learning.166   
There are many kinds of communities of practice that assist learning and an individual 
may be simultaneously a member of a number of such communities, for example in 
an organisation and also in a family.167 Communities of practice can shape our 
identity as we engage in activities and reflect on them. Wenger argues that learning is: 
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‘…the vehicle for the evolution of practices and the inclusion of 
newcomers while also (and through the same process) the vehicle for 
the development and transformation of identities. 168   
Both teachers and students can be part of communities of practice. For example, the 
Carnegie report advocated for ‘apprenticeship-style’ learning in legal education in the 
United States. 169 The approach privileges an ethical professional identity rather than 
an approach to legal education that primarily focuses on a combination of 
adversarialiasm, doctrinal knowledge, and analytical skills. This kind of professional 
identity arguably includes holistic legal problem solving, and thus values legal skills 
such as negotiation and mediation. In Australia, Susanne Owen and Gary Davis argue 
that communities of practice among teachers promote both general and law-specific 
graduate capabilities.170 Research from the 2009 report on learning and teaching 
strategies in law identified the need to build communities of practice in law 
teaching.171 In the United States, several recent conferences have been held on the 
teaching of negotiation and mediation. Such events have not yet occurred in ADR in 
Australia. Currently, the area of ADR lacks such a community of practice to support 
ADR teachers in law in their endeavours. The practices of ADR teachers have not 
been debated in this country and the assumptions underpinning content and pedagogy 
have largely remained unquestioned. The strategy of a community of practice in ADR 
may provide the opportunity for the collegial sharing of ideas and resources that 
challenge adversarial competitive approaches to legal education, and inspire a re-
imagining of ADR content and pedagogy.  
4.6 CONCLUSIONS 
Legal education in Australia increasingly acknowledges the need to teach legal skills 
as well as substantive knowledge of areas of the law. ADR is both a knowledge area 
and a legal skill. As such it sits between traditional doctrinal courses and courses 
framed solely around legal skills. It is also interdisciplinary in nature, historically 
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drawing from areas outside the law including the social sciences. Legal education is 
on the cusp of change. With the potential introduction of a national profession in the 
near future, the development of voluntary CALD accreditation requirements, and the 
recently released TLOs, there is likely to be significant change in the future for legal 
education. TLOs offer the greatest opportunities for strengthening the teaching of 
ADR in Australia. These standards raise the importance of ADR in legal education as 
this area is represented in four of the six required areas. Arguably, ADR in legal 
education is starting to be recognised as a key graduate attribute for law students. The 
TLOs, although welcomed by some, have been resisted by the LACC and thus the 
impact on admission may not be as significant as the authors of the TLOs may have 
hoped. The TLOs are unlikely at present to form the basis of new admission 
requirements for law. However, they will still form the basis of assessment by the 
TEQSA in Federal Government initiatives to regulate higher education in Australia. 
Also law schools, such as Monash University, are responding to the TLOs by 
reviewing their program offerings in the light of these minimum requirements. If 
ADR does become more valued in legal education due to the introduction of TLOs, 
the next area to address will be the quality of ADR offerings in the various law 
schools. ADR has a history of active learning pedagogy and as such represents an area 
of the law that adopts ‘deep’ learning principles in contrast to much of the rest of the 
law curriculum. However, this history has recently been challenged by the advent of 
second generation pedagogy with its critique of learning and teaching. Second 
generation practice and pedagogy challenges the dominant first generation Harvard 
model and encourages students to engage more deeply with such issues as emotion, 
culture and power. It provides for a future where ADR teachers further develop their 
efforts to provide an innovative learning experience for students. The degree to which 
ADR teachers are taking up this challenge is part of the research for this thesis.  
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CHAPTER 5 
NON-ADVERSARIALIASM AND EVOLVING LEGAL 
PRACTICE 
5.1 INTRODUCTION 
This chapter outlines the concept of non-adversarial legal practice. I describe and 
discuss notions of ‘adversarialism’ and ‘excessive adversarialism’ and contrast these 
approaches with emergent paradigms in legal practice that privilege non-curial dispute 
resolution, or non-adversarial practice. These emergent concepts of practice mainly 
draw on first generation paradigms in negotiation and mediation. This chapter charts 
recent constructions of legal practice, such as those articulated by Canadian academic 
Julie Macfarlane,1 that focus upon non-adversarial paradigms. The rise of a wider 
model of legal practice, sometimes known as non-adversarial justice, that includes 
ADR but also other emerging trends in law such as problem-solving courts, is also 
discussed. In this chapter I analyse the data in this study relating to non-
adversarialism and evolving legal practice. The analysis of the data, including 
interview and survey data and the content analysis of course guides, indicates that the 
majority of ADR law teachers in this research both support and teach non-adversarial 
legal practice based on the norms of first generation ADR practice. Also, this study 
shows that a non-adversarial justice approach to legal practice is increasingly taught 
in ADR courses in Australia, extending the content of ADR courses to include 
developments in law that draw from therapeutic jurisprudence. I lastly explore sites of 
change for legal culture including the key site of legal education, 
5.2 NON-ADVERSARIAL PRACTICE V ADVERSARIALISM 
Lawyers’ use of approaches apart from litigation, and their evolving non-adversarial 
orientations are increasingly recognised both in Australia2 and internationally.3 Carrie 
Menkel-Meadow has argued that the rise of ADR in our legal and justice system 
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requires lawyers to shift their approach to suit their changing role.4 Changes in legal 
culture require lawyers in ADR to adopt a frame of non-adversarial practice focused 
on encouraging the collaborative problem-solving of legal disputes.5 This frame 
includes a construction of legal practice where non-curial options are privileged over 
litigation. Macfarlane6 has argued that changes in courts and in society more generally 
require a new approach to law. According to Macfarlane’s approach of ‘conflict 
resolution advocacy’ lawyers evaluate conflict, consider a range of options and 
appropriately counsel a client regarding their most suitable options.7 The beginning 
point for this approach to client counselling is not litigation but exploration of the full 
range of ADR options, including negotiation.8  
Non-adversarial approaches are growing in Australian legal practice.9 Lawyers have 
always engaged in some level of negotiation and problem solving for their clients, as 
only a small percentage of matters reach a full court hearing.10 With changes to the 
Australian legal and justice system11 non-adversarial approaches have been adopted 
by some sections of the profession dependent upon the context of the legal problem, 
such as in family law.12 Legal practice is also changing in the United States and 
Canada where new paradigms of practice that promote more holistic approaches, are 
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gaining momentum.13 According to Christine Parker and Adrian Evans, adversarial 
advocacy is still the dominant paradigm of the conception of the lawyer’s role in 
Australia, but they argue that lawyers have the capacity to adjust their practice to fit 
the circumstances of a legal problem.14 The idea of adversarial advocacy is grounded 
in the belief that a lawyer should strive to advocate for her client’s position, pursuing 
every legal advantage in a committed and competitive manner, to the extent allowed 
by the law.15 A lawyer is committed to the client’s interest in a partisan manner and is 
not accountable for the moral implications of choices made in the litigation process, 
except where legal ethical principles may be transgressed.16 The construct of 
adversarial advocacy is most pertinent to the role of the criminal lawyer who must 
zealously guard against the power of the state and protect his or her client’s rights 
through submission of all legitimate arguments based in law without moral judgments 
regarding either his or her client, or the arguments. According to Parker and Evans, 
‘The principle of partisanship means that the lawyer should do all for the client that 
the client would do for themselves, if the client had the knowledge of the lawyer.’17 
This zealous advocacy is tempered by a lawyer’s duty to the court and the need, 
amongst other issues, not to mislead the court, although there are limited effective 
sanctions for breaches of ethical conduct.18 This notion of the need for partisan 
advocacy has influenced lawyers’ roles even in areas where such a role may fail to 
serve their clients adequately. 
The impact of zealous advocacy on present-day lawyering, combined with the high 
cost of legal services, has resulted in a general distrust of lawyers both in Australia 
and in other jurisdictions.19 In considering the rise in distrust for lawyers in the United 
States Marc Galanter provides a taxonomy of anti-lawyer themes; specifically lawyers 
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as corrupters of discourse, fomenters of strife, betrayers of trust and economic 
predators.20 After analysing representations of lawyers in media and popular culture, 
as well as in polls ranking the various professions, Galanter argues that in popular 
opinion, lawyers are seen to escalate conflict (often for their own monetary reward) 
rather than deal with conflict in a constructive manner. The education and culture of 
lawyers may mean that some lawyers approach problems as ‘gladiators’; an approach 
which many clients have learned to value, without realizing that this gladiatorial 
behaviour may increase their stress during the litigation process. This construct of 
practice increases the public perception that lawyers are far from being peacemakers. 
Galanter argues that, ‘the things for which lawyers are despised are closely related to 
the things for which they are esteemed.’21  
In a sustained critique of the adversarial system and legal culture Menkel-Meadow22 
articulates a postmodernist perspective. Her view challenges the premise of the 
adversarial system that there is a sole version of the facts that will be accepted 
through the adversarial process. This perspective rejects the view that there is one 
‘truth’ and points to the plurality of stories that exist around any dispute. Menkel-
Meadow argues that postmodern theory alerts us to the need for a range of approaches 
in our legal system. She comments that the adversarial system should be confined 
only to those disputes for which it is appropriate, and that we should search for other 
options including multi-person, multi-perspective, deliberative and participative 
processes to more adequately satisfy the full range of human needs in conflict.23 She 
also contends that the spectrum of ADR processes helpfully contributes to a plurality 
of options in our legal system. She further cautions that lawyers must resist 
‘importing’ adversarial values to these new approaches.24 In this respect, she argues 
‘[l]awyers and third-party neutrals will clearly have to learn new roles to play in 
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mediation.’25 Greater choice in dispute resolution options will allow the opportunity 
for lawyers to practice a variety of paradigms of ethical practice, including assisting a 
client to find a solution to their legal dispute through collaborative problem-solving in 
mediation.26 Jacqueline Nolan-Haley also argues that the adversarial culture of 
lawyers can be modified by engagement with ADR and in particular, mediation. 27  
She states that: ‘Mediation offers enormous potential for lawyers to recognise and 
honour the missing human dignity dimension in current versions of adversarial 
lawyering.’ 28 
However, as Menkel-Meadows cautions, too often lawyers transfer the culture of the 
courtroom to the mediation table and colonise collaborative processes.29 Some firms, 
due to their practice culture, may encourage an aggressive approach in civil matters 
based on the adversarial paradigm.30 The increase in the evaluative approach to 
mediation, as discussed in chapter one, is largely caused by the co-option of the 
process by lawyers to align with the traditional adversarial culture.31 Similarly, the 
behaviour of lawyers in mediation as representatives may undermine the aims of 
facilitative and other forms of mediation. For example, Parker and Evans observe 
some lawyers in mediations in Australia adopt an adversarial approach.32 Some of this 
behaviour may be the unconscious extension of habits more suited to the courtroom 
but these writers note that excessive adversarialism, such as aggression, emotional 
posturing, misleading and bullying may also be adopted as tactics by lawyers to 
subvert the purposes of mediation and ADR.33 The authors point out that professional 
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conduct standards will apply to ADR, just as they do in litigation, and that therefore 
there are sanctions available for conduct that is misleading, or where clients perjure 
themselves.34 Similarly, where a lawyer attempts to find out information from the 
other side with no intention of entering into the mediation in good faith they can be 
sanctioned for abuse of process and contempt of court.35 This strategy is known as a 
‘fishing expedition’. However, detection of such transgressions can be an issue due to 
the private nature of ADR processes such as negotiation and mediation. 
Australian Federal and state government legislation now stresses the need to foster 
sincere attempts at ADR processes. Recent changes to family law legislation in 
Australia have included the requirement to engage in genuine negotiation in family 
dispute resolution to assist this culture change.36 Good faith negotiation in mediation 
has been judicially considered and is required by common law.37 The inclusion of 
some requirements in relation to ‘good faith’ or ‘genuine’ negotiation is becoming 
more common in legislation relating to dispute resolution.38 Importantly, as discussed 
in chapter one, the National Alternative Dispute Resolution Advisory Council 
(NADRAC) has recommended that legislation drafted in the Federal jurisdiction 
includes a requirement for ‘genuine steps’ to be taken prior to litigation and this 
recommendation has resulted in the passing of the Civil Dispute Resolution Act 2011 
(Cth). This legislation requires engagement with pre-action procedures. Under ss 6-7 
applicants and respondents must file ‘genuine steps’ statements prior to litigating. 
These genuine steps statements must include detail about party initiatives to engage 
with the dispute in a manner that promotes settlement. The options available are wider 
than ADR and may merely require the sharing of information such as the details of a 
claim, prior to litigating. Under s 9 lawyers have a duty to advise clients of the need to 
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file a genuine steps statement and must assist them to do so. 
Lawyers may be wary in negotiation and mediation, due to the possibility that 
information disclosed in the processes may later be used in litigation. Although 
confidentiality is assured under the common law in negotiation and mediation, there is 
no guarantee that, where a dispute does not settle, the other party will not apply the 
knowledge gained during these processes in subsequent litigation.39 Confidentiality 
can also be required by the relevant legislation governing the negotiation or mediation 
process such as under Family Law Act 1975 in family dispute resolution. This 
legislation has some notable exceptions such as under s 67ZA where information 
relating to child abuse must be reported.40 The problems of confidentiality may 
present a barrier to non-adversarial approaches in negotiation and mediation, if 
lawyers are reluctant to engage in these processes due to fears of disclosure.41 
Macfarlane argues that the construct of adversarialism has a high status that privileges 
and reifies the adversarial orientation.42 This approach may be interpreted as 
masculinist in that combative aggressive tactics in litigation are often associated with 
traditional male culture.43 Combined with the generally privileged position of many 
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lawyers44 this may mean that lawyers are reluctant to change the status quo.45 
Macfarlane posits that there are three key professional beliefs that inform the norms 
of legal professional behaviour. She acknowledges that these beliefs are not 
universally held and that there are diverse groups, or communities of practice in the 
law, willing to embrace non-adversarial practice. Nevertheless she sees value in 
articulating the prevalent professional beliefs to assist in understanding the legal 
profession in Western countries, its history of adversarialism, and the challenges that 
a shift to non-adversarial practice poses for many lawyers.46   
Macfarlane notes that one professional belief is the default to rights evident in the 
legal profession. She states: 
A belief in the primacy and superiority of rights-based conflict 
resolution is introduced by legal education, reinforced by communities 
of practice, and memorialized in professional codes of conduct.47  
A rights-based orientation to conflict is based on a belief that the law provides the 
appropriate adjudication on moral rights and individual property.48 Macfarlane argues 
that this view, one that Leonard Riskin has also identified as the ‘lawyers’ 
philosophical map’,49 leads lawyers to see their role as persuasively arguing for the 
moral rights of their clients in a manner that convinces a court of the superiority of 
their claims. Then, rather than seeking to persuade the other party of the strength of 
their arguments, lawyers seek to convince a court of the soundness of their legal 
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reasoning.50 In this frame of practice each lawyer strives to gain the upper hand 
against her opponent. This approach may lead to excessively zealous conduct in 
adversarial advocacy for their client.51 A focus upon moral rights may obscure the 
underlying issues of conflict ‘since rights arguments are couched in terms of right and 
wrong rather than in terms of what is expedient, feasible, or wise’.52 The default to a 
rights approach can also mean there is a belief in a possibility of a ‘win’ right up to 
the courtroom door. But since much of litigation is ultimately settled prior to trial, this 
approach can result in last minute compromises that fail to deal with all the concerns 
of clients and mean that clients are charged for the preparation of a case that does not 
proceed. Use of a rights-based paradigm in legal practice may neglect the practical 
and emotional issues in disputes, and potentially rob a client of the opportunity to deal 
with these concerns.53 Amongst the legal profession, there is a perception of high 
status associated with the discourse of rights and some may view a more holistic 
approach to client’s overall needs as ‘soft’ or low status.54 This construction of 
negotiation and mediation as less desirable than the advocacy of rights may represent 
a challenge to traditional masculine adversarial approaches and embody a ‘feminine’ 
approach to conflict resolution that incorporates an ‘ethic of care’.55 Importantly, as 
the data gathered for this thesis shows, the participants in this study demonstrate a 
commitment to non-adversarial practice. This commitment incorporates the norms of 
first generation ADR practice and a rejection of the view that a rights discourse 
should prevail in legal practice or education. 
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5.3 PROMOTING NON-ADVERSARIAL PRACTICE IN LAW 
5.3.1 THE VALUE OF ADR TO NON-ADVERSARIAL PRACTICE  
My analysis of the interview and survey data and the content analysis of the course 
guides show that all the participants in this study recognised the value of ADR as 
alternatives to litigation processes. This is not surprising given that the majority of 
teachers interviewed taught ADR as a stand-alone course and thus might be expected 
to be highly committed to alternative processes to litigation. However, the three 
teachers who taught a combination of ADR and civil procedure also expressed strong 
support for ADR processes, as reflected in the following comments by two of the 
teachers: 
It’s professionally negligent in my view to not inform clients of the 
risks of litigation and of the alternatives to going to litigation. And 
professionally negligent of lawyers to advise or not to advise clients of 
the possibility that they should try and settle a case as best they can 
rather than, you know, close their eyes and go all the way to the court 
of law. I think what I aim to do in my classes… is to let the students 
know that there is a genuine alternative to going to litigation (V 6 (a) p 
12).56 
…dispute resolution is a core part of lawyering. It’s not the sort of add-
on you do at the end. It’s actually what most cases look like and you 
want people to have an experience of that straight off (V 5 (c) p 1). 
Of those teachers who taught ADR in a stand-alone course, a common view was that 
ADR promoted non-adversarial practice in general. Teachers believed that a 
comprehensive understanding of ADR processes was necessary for a lawyer to fully 
advise a client: 
…it’s about the students gaining an awareness of the limitations of 
litigation models, the potential for making use of other processes and 
the need to fit the approach to the context (Q 3 (a) p 17). 
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I believe it is important for lawyers to have the ADR string to their 
bow, if they are to properly advise their clients (Q 5 (a) survey p 7). 
Additionally, many participants linked non-adversarial practice to the need to provide 
holistic problem-solving for clients. For example, one teacher reflected: 
Well, it’s linked to being focused on what is of most concern to a client 
but also to the others involved, so it’s not just providing advice to your 
clients, it’s encouraging your client to think about the other people who 
are going to be affected by a given situation. And ADR is really 
important in encouraging clients to think more carefully about just 
what it is that they need to be addressing (Q 3 (a) p 2). 
These views were supported by the content analysis of the course guides (see 
Appendix G). It was clear from the course guides in all of the ten stand-alone ADR 
courses offered in law schools that non-adversarial practice was part of the 
curriculum. The framing of this practice was based on integrative bargaining 
techniques, as promoted in first generation practice. In all of these course guides there 
was some reference to lawyers’ engagement with, and choice of ADR processes and 
the possible ethical dilemmas of those choices (see category one Appendix G). The 
aim was to introduce ADR to students so that they could understand the opportunities 
these processes offered to dispute resolution as well as help students appreciate the 
limits of litigation. For example the learning outcomes of one course in Queensland 
were as follows: 
 LEARNING OUTCOMES 
 By the end of this course, you should have: 
1. Enhanced your understanding of the nature of conflict; 
2. A greater appreciation of the range of processes used in efforts to manage 
conflict and resolve disputes; 
3. Improved your awareness of the communication skills used in dispute 
resolution practice; 
4. Developed your appreciation of the uncertainties of dispute resolution 
practice. You need to learn how to deal effectively with unstructured 
situations, how to work collaboratively as well as recognising the 
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limitations of 'legal' solutions to some problems. You should also subject 
the legal system to analysis and criticism; 
5.  An enhanced understanding of the ethical and professional responsibilities 
owed by dispute resolution practitioners, including mediators and lawyers; 
 
For the students taking this course this example demonstrates an overall commitment 
to developing non-adversarial practice understanding and skills, where ADR is 
prioritised in legal practice. Nearly all stand alone ADR courses in this study dealt 
with the nature of conflict and responses to conflict by parties to disputes.  
5.3.2 ADR TEACHERS’ VIEWS OF THE LEGAL PROFESSION AND ADR 
The ADR teachers were asked their views about the approach of the legal profession 
to dispute resolution. Most participants believed that lawyers now dealt with ADR in 
practice, but there was some scepticism about lawyers’ level of commitment to the 
processes. One participant commented on lawyers’ traditional frame of practice, 
where litigation is privileged, and contrasted that with a frame that prioritised the 
needs and perspectives of parties: 
So from a lawyer’s point of view, a dispute is resolved if it’s litigated 
where the judge makes their decision. Now…if you know anything, 
you know that it [litigation] doesn’t necessarily resolve it either…So 
what’s the element of success?  And is it an external thing or is it 
a…do you ask the parties? Do you ask both parties, one party? (V 5 (a) 
p 35). 
Another participant also noted that litigation is privileged and that ADR is perceived 
as operating on the periphery of legal practice: 
…I think there’s an acceptance that ADR is an acceptable part of the 
legal landscape, but it’s not something that a lot of lawyers themselves 
feel is part of what they do (V 1 (b) p 5). 
Similarly, one participant regretted that learning about collaborative problem solving 
approaches in ADR may not immediately impact on the privileging of adversarialism 
as the dominant paradigm of legal practice: 
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…even though lawyers are embracing ADR…if they come to the 
negotiation with an adversarial mindset, then what’s the use of 
knowing anything about win/win or lose/lose? (V 2 (a) p 22). 
The privileging of litigation paradigms means that there may be an impact on the way 
that ADR is practised in the legal context.57 One participant in this study noted the 
‘colonisation’ of mediation by lawyers echoing concerns expressed by Menkel-
Meadow that the institutionalisation of ADR will result in the ‘colonisation’ of ADR 
by the adversarial system58: 
…some firms in Melbourne…don’t even take their clients into [the] 
mediation [room], they keep them right outside. Others take them in 
and the client doesn’t get to say anything…I mean, all professions will 
embrace new things if they have to, and then they will transform it into 
what they’re used to and what they feel comfortable with…But we 
always tell our students not to go out too idealistic because they’re 
going to come up against a very strong culture…basically a 
barrister/mediator just expressing an opinion or shuffling messages 
backwards and forwards [in the mediation]. However, in other areas 
and in some contexts there is a lot of scope for lawyer/mediators to do 
things differently and to empower clients and so on. But these things 
take a while to change. But I mean definitely some lawyers will be 
                                                
57 
In the Australian context writers have commented upon lawyers who co-opt the process of 
mediation to mirror litigation. For example an adversarial approach to mediation can rob clients of the 
benefits of the process and go against the Law Council’s guidelines relating to lawyers’ behaviour in 
mediation: Peter Callaghan, ‘Roles and Responsibilities of Lawyers in Mediation’ (2007) 26 The 
Arbitrator and Mediator 39. For detail regarding Lawyers Guidelines see Law Council of Australia, 
Guidelines for Lawyers in Mediation (2007) 
http://www.nswbar.asn.au/docs/professional/adr/documents/LAWCOUNCILGUIDELINESFORLAW
YERSINMEDIATIONS.pdf at 3 January 2012. Many lawyers persist in an adversarial orientation in 
the mediation process and may use confusing legal terminology and cross-examine parties: Micheline 
Dewdney, ‘Party, Mediator and Lawyer-driven Problems and Ways of Avoiding Them’ (2006) 17 
Australasian Dispute Resolution Journal 200. Some lawyers do not allow their client to speak and 
engage in shuttle negotiation: Ruth Charlton, ‘Whose Mediation is This Anyway?’ (2007) 45 Law and 
Society Journal 44. 
58 
Menkel-Meadow, above n 29, 5. 
  
   183
much more open to interest-based problem solving than would have 
been the case previously (Q 2 (a) p 7). 
Although the majority of teachers of stand-alone courses shared this view of the legal 
profession, in contrast those who taught ADR combined with civil procedure 
appeared more confident of the place of ADR in litigation. This confidence may not 
be unequivocal as two out of three teachers of combined courses saw ADR simply as 
a case management tool rather than a process that incorporated integrative bargaining.  
One of the key issues for this research was the investigation of the models of 
negotiation and mediation taught in ADR courses in legal education. The analysis of 
the interviews and the content analysis show that when teachers taught ADR in a 
stand-alone course, the dominant model was the Harvard integrative model for 
negotiation, and the facilitative model of mediation based on the integrative approach. 
If collaborative law was included in the curriculum, it was seen to use the integrative 
model of negotiation. Only three teachers reported using collaborative law extensively 
in their classes, but some teachers commented that they might include it in more detail 
in future courses, as it was an emerging area of practice. Participants noted that it was 
generally difficult to introduce a new area of practice due to the volume of material 
covered each semester. Thus first generation practice dominated as the preferred 
approach for teachers interviewed in this study.  
First generation practice was the standard for both content and pedagogy by the 
majority of teachers in this study as nearly all teachers taught the theory of integrative 
bargaining and also used this model in role-plays. Although some teachers 
occasionally discussed other models in their classes, the integrative model for 
negotiation and the facilitative model for mediation were taught in all courses. These 
approaches dominated the material discussed in class and formed the basis of the 
model used in role-plays. Many teachers taught the distributive model of bargaining 
in a seminar or lecture. Only one teacher in the study included this model of 
negotiation in a role-play as an addition to the integrative approach to negotiation. 
Generally ADR teachers identified the distributive model as an approach that was to 
be avoided in ADR, in that they associated this approach with an adversarial frame of 
practice.  Although most negotiations will include a distributive element, teachers in 
this study largely rejected an approach to negotiation where distributive approaches 
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dominated. There was a clear preference for the integrative approach. 
Only one of the three combined ADR and civil procedure teachers adopted the 
approach of teaching first generation practice in negotiation and mediation. The other 
two teachers who taught ADR and civil procedure did not deal with a ‘model’; that is, 
they did not differentiate between negotiation and mediation models. It seemed that 
they believed there was only one way to frame negotiation and mediation practice. 
They saw these processes as tools to encourage settlement of litigation. Their 
understanding of ADR did not draw from the integrative/facilitative discourse rather 
the teachers appeared to be ignorant of any theoretical background. In contrast all the 
stand-alone ADR teachers understood and taught the principles of integrative 
bargaining. The teachers who taught ADR without addressing theory also failed to 
include role-plays in their learning and teaching design. These teachers did not 
include experiential learning approaches, and ADR was a relatively minor part of the 
curriculum. 
Significantly, even though the evaluative approach is widely practiced in court-
connected contexts, most ADR teachers in stand-alone courses criticised this 
approach in class, and most did not routinely warn their students about the realities of 
contemporary legal practice where evaluative ADR may still be the norm. For 
example, two teachers in the study reflected on the ways that they would highlight the 
drawbacks of the evaluative model to students: 
Although we talk about the spectrum of [dispute resolution] in the unit, 
we focus in on mediation and in that discussion we will say these are 
the forms of mediation that are available. I talked in my lectures about 
sort of liability issues and highlighted the fact that liability issues are 
much more likely to be of concern in evaluative mediation than … for 
example facilitative… I suppose that’s the critique aspect of it and the 
indirect critique is that we teach facilitative (V 2 (a) p 11). 
So I do teach about evaluative mediation and we do talk about it how 
it’s different. And we talk about its application in the context of 
commercial disputes…particularly perhaps commercial disputes where 
the parties are using, you know retired judges or eminent lawyers to act 
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as mediators. And we talk a little bit about it in the context of 
neutrality because clearly there’s a significant problem with the idea of 
neutrality and evaluative [mediation]…[it] sort of really just doesn’t 
work. (N 1 pp 7-8).  
Another teacher noted the dissonance between the primacy of the facilitative model in 
her teaching of mediation and the realities of practice for her students once they 
graduate: 
I would suspect that once they get out in practice and see at least how 
mediation is practised in the Supreme Court, for example, in Tasmania 
that they’ll think it wasn’t all it was cracked up to be because it’s not 
practised properly. It’s conciliative, settlement negotiation, with a big 
push, so it’s not mediation down there. I’d like to think that most of the 
students go out there with the belief that mediation is a really good 
option but I suspect what then happens is they find that practically it’s 
difficult to do or to do properly (Q 1 (b) p 11). 
One teacher took the strong view that it would be inappropriate to teach evaluative 
mediation other than to critique this model. His perspective was that lecturers should 
promote the ideal of what should occur in practice rather than support the status quo: 
No I don’t think you should teach it, well except insofar as it is a way 
of pointing out some contradictions, I don’t think there is a model 
that’s useful…educational institutions are change agents [and] you 
shouldn’t be reflecting bad practice (V 3 (a) p 13). 
Another teacher in the study, who stated that she taught a range of models, included 
evaluative mediation, but only used the facilitative models in her role-play strategies.  
…[I] tend to favour the facilitative and evaluative models myself. 
Students practice only facilitative mediation (Q 4 (d) survey p 6).  
Where the teachers in this study included the evaluative model of mediation it was 
mainly to critique the model, although some suggested that they taught the suitability 
of the evaluative approach in some contexts. None of the teachers used the evaluative 
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model of mediation in role-play simulations. One teacher used the distributive model 
of negotiation in role-plays and then contrasted this approach with integrative 
bargaining. This teacher expressed the view that lawyers should be conversant with 
both models.  
Generally, the teachers of stand-alone ADR courses evidenced a desire to effect a 
normative change to legal practice and to shape the changing legal identity of their 
students by introducing them to paradigms of non-adversarial practice. This is a 
laudable objective, in keeping with first generation practice and pedagogy in 
negotiation and mediation, although it may lead to some disappointment when 
students experience ADR processes in legal practice once they graduate. The 
teachers’ commitment demonstrates resistance to the traditional adversarial culture 
The teachers’ commitment is also in line with much of the policy change in our legal 
and justice system that promote non-adversarial practice in law. 
5.3.3 VALUING THE SPECTRUM OF LEGAL PROCESSES  
Whilst teachers in this study generally failed to support distributive approaches to 
negotiation and the evaluative approach to mediation, they fostered students’ 
understanding of the importance of litigation in appropriate cases. This fits with a 
second key professional belief identified by Macfarlane, namely the ‘authority and 
respect that attaches to the formal legal process.’59 Macfarlane found that a belief in 
the fairness of the system is widely held amongst lawyers, although this belief may 
not extend to the fairness of outcomes in the legal system.60 Many lawyers remain 
unsure of the meaning of ‘justice’ for their clients although they believe that the 
process that clients will experience in the legal system is procedurally fair. Concurrent 
with this belief is the understanding that a lawyer may exploit the system in their 
representation of their client to the degree that the system allows: ‘Evidently, there is 
a broad tolerance for procedural games as long as they fall within the given norms of 
the community of practice or broader culture and they are not seen as a challenge to 
the fundamental legitimacy of the system.’61  
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The view that the system of law is procedurally fair and thus has value was supported 
by some of the participants in this study. Many of the participants valued ADR highly 
but also valued the option of litigation. This view was expressed by both ADR stand-
alone teachers and teachers who combined the teaching of ADR with civil procedure. 
In contrast, the two non-law course co-ordinators teaching ADR in social science 
programs were not so confident about the legal system. They located their subjects in 
opposition to litigation. For example, one participant noted: 
…for some litigants an adversarial process may be the only way of 
resolving their problems…some people do want to have the 
vindication of a court hearing and a judgment in their favour, so one 
has to look at the different aspects of the different approaches and see 
how they fit in with the particular problem a person has (V 2 (c) p 2). 
Similarly, a law teacher noted that the importance of a range of approaches in dispute 
resolution and that litigation should not be sidelined when considering options: 
I mean one of my worries about ADR, just as I’m concerned about 
litigation, is that there’ll be people who think that…I mean they’re 
[like one-]trick ponies, they seem to think you use the one mechanism 
in every situation. That’s seriously flawed; there is no one mechanism 
that is going to be well suited to all situations, it just doesn’t work like 
that (Q 4 (a) p 2). 
According to Macfarlane, a third key professional belief is the idea of the ‘lawyer in 
charge’. This refers to practice where lawyers assume a sense of entitlement, drawn 
from their education and expertise, that gives them the ‘right’ to assume authority and 
autonomy in the decisions made regarding a dispute.62 For example, one participant 
referred to this framing of legal practice in the context of working with other 
disciplines: 
I don’t think lawyers have traditionally ever been very good at 
multi-disciplinary work, because lawyers, I think, think that legal 
knowledge is superior to a lot of other knowledge (Q 1 (a) p 8). 
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Most lawyers believe that clients should accede to the advice of the lawyer regarding 
both strategy and the merits of a dispute.63 The lawyer has the ‘technical expertise’64 
that places them in a position of power vis-à-vis the client. In Macfarlane’s view ‘The 
roots of such assumptions over power and control in the lawyer-client relationship lie 
in the epistemology of law school and professional legal training.’65  
In this study participants identified the need to teach law students to ‘think like a 
lawyer’. A part of this approach to legal education includes the technical knowledge 
associated with being a lawyer: 
I think students should be able to think like a lawyer, in a sense of 
being able to critically analyse information, sift through a whole lot of 
stuff and work out what’s important, and go to the right facts, work out 
how to provide advice and so on, I think that that’s really important (V 
5 (a) p 36). 
Another participant noted the importance of understanding substantive law relating to 
litigation as well as the role of ADR: 
I think it’s important for the students to know the procedural rules of 
the Supreme Court as a model and also the County Court and 
Magistrates’ Court. It’s important for them to know the various time 
limits and it’s important for them to know…the function of pleadings 
etc. Those things are just as important as ADR (V 6 (a) p 14). 
Some participants also identified the frame of legal education as largely black-letter 
law and a litigation-focused culture: 
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I think our focus is very much a litigation-based focus throughout the 
whole of the curriculum and so I think students do end up with a 
partisan mindset (N 1 (a) p 10). 
Another participant noted the focus upon cases as the dominant frame of law 
teaching: 
…many lawyers will still teach with a case-book approach and a 
problem solving approach and the reality of practice is that…most 
young lawyers seldom actually get into a litigated trial these days. That 
really the practice floor is about negotiation and about analytical and 
reasoning skills. And I don’t think that the negotiation and 
communication skills that are essential, are well supported in many law 
schools at all (Q 1 (c) p 3). 
Lawyers of the future need to cultivate understanding and skills that assist in the 
majority of practice. As this participant has noted communication skills are essential 
in this new role.  
In tracing the paradigm of ‘lawyer in charge’ Macfarlane notes that clients fall into 
two categories: commercial and personal services. Where the client is a commercial 
one, the ‘lawyer in charge’ paradigm may not be supported and lawyers may be 
required to more actively engage with the client in relation to decision-making about 
process and content concerns.66 In contrast, personal services clients tend to be less 
assertive, but the literature relating to access to justice, has recently supported the 
notion of the more active client in this context as well as the commercial context.67 
The rights-based focus of much of legal practice and the privileging of the adversarial 
model can contribute to the ‘lawyer in charge’ paradigm of practice. The technical 
power of the lawyer (the understanding of legislation and relevant case law) means 
that the account of the legal dispute that the client brings to the lawyer can be reduced 
to a story of rights-based concerns. Other interests, such as the emotional, personal 
and business issues, may be marginalised, with the focus upon facts that support legal 
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arguments. Macfarlane notes that:  
A traditional adversarial model of legal services that centers on 
technical advice—‘taking instructions’ which in effect means telling 
the client what is best for them—allows lawyers to control the 
relationship between themselves and their clients. It limits their 
professional role to that of technical expert (with which they are 
generally comfortable) and at the same time limits the intrusion of 
emotional and other less predictable dimensions of conflict 
resolution.68  
A focus on rights in framing solicitor/client interactions is a traditional view of 
practice that has been critiqued by a number of legal writers.69 The increase in ADR 
options in courts and the policy practices of governments, where options such as 
mandatory mediation and collaborative law are privileged resist the key beliefs 
outlined by Macfarlane. These changes mean that the profession is evolving to meet 
the challenges to traditional practice represented by the rise of ADR initiatives.70 In 
Macfarlane’s view, a change to lawyers’ culture in Canada and the United States does 
not require a paradigm change, but rather an evolution of practice, a shift of lawyers’ 
focus from litigation to collaborative problem solving.71 In Australia, initiatives at 
both state and Commonwealth level, outlined in chapter one, collectively represent 
the beginning of a movement to non-adversarial legal practice in government policy. 
In the legal profession it is unclear how much non-adversarial practice has been 
adopted although it is evident that some cultural change has occurred as many lawyers 
must now engage with ADR as part of court processes.72 Lawyers of the future will 
need to be schooled in ADR and understand non-adversarial frames of practice. As 
noted, the teachers in this study are largely proponents and advocates of non-
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adversarial practice and thus might be said to be leading a change in culture whilst 
they consider the option of litigation for disputants as one of an array of possible 
process choices.  
 
5.4  LAWYER’S ROLE IN ADR 
There are a number of barriers to changing the legal adversarial culture. These include 
entrenched interests, a perception amongst many in the profession that ‘nothing is 
wrong’ with present day practice, the contested meanings of the terms ‘adversarial’ 
and ‘non-adversarial’ and the high status linked to adversarial culture coupled with 
the low status linked to non-adversarial ‘peacemaking’ approaches. Thus lawyers 
appear to persist with the vigorous model of adversarialism, even though this model 
may disadvantage their client, due to the increased stress and greater length of the 
litigation process when adversarial tactics are used. An adversarial approach may also 
impact negatively on the legal system itself.73  
The difficulties of changing the traditional legal culture were noted by one participant 
in the context of law students entering the profession and attempting to use ADR in 
practice: 
…maybe they’ll be an articled clerk or a junior solicitor in the 
litigation section and they’ll say ‘Well why don’t we try ADR?’…and 
the solicitor they’re working for [will] say ‘Not on your nelly!’ (V1 (a) 
p 4).  
  
Lawyers will vary in their approach to adversarialism and some jurisdictions may be 
less adversarial than others.74 For example in the family jurisdiction, research has 
shown support for the proposition that many lawyers actively engage with ADR and 
seek to promote the interests of their clients, and the children of their clients in a non-
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adversarial manner.75 However, there is also a perception that some lawyers in family 
law stymie settlement prospects, which can impact negatively upon children.76 For 
example, in the recent report, Enhancing Inter-professional Relationships in a 
Changing Family Law System,77 some family dispute resolution practitioners voiced 
perceptions of family lawyers as excessively adversarial.78 These findings contrast 
with earlier research that suggests that family lawyers practice in a non-adversarial 
child focused manner.79 
Most participants in the research for this thesis noted that context was important when 
considering the degree of adversarialism exhibited by lawyers80 and that non-
adversarial practice was more common in the family law jurisdiction: 
…[I believe] that [there] are highly used settlement techniques such as 
in family law, where that’s the norm, and there’s areas where that’s not 
the norm, and so it would depend (V 1 (b) p 6). 
Lawyers operating in mediation with an adversarial mindset may exhibit a reluctance 
to genuinely engage in the process of negotiation and mediation, a tendency to spend 
a lengthy time talking about the law, cross-examining disputants, talking ‘for’ the 
client to ensure that information is not divulged that may later be used in litigation, 
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and a general reluctance to negotiate in terms of interests rather than positions.81 As I 
have noted throughout this thesis, in some jurisdictions the litigious mindset is 
transferred from the courtroom to the mediation room. Chris Guthrie82 argues that this 
is an inevitable approach given lawyers’ background and education. John Lande 
posits that lawyers are transformed in some ways by exposure to mediation processes, 
but that this transformation may only be superficial.83 Susan Daicoff in her research 
into the legal profession in the United States found that lawyers have been shown to 
have a ‘thinking’ approach to conflict rather than a ‘feeling’ approach.84 That is, she 
suggests they are drawn to the rational rather than the emotional and this may be one 
reason why they have chosen law as a profession. The conduct and behaviour of 
lawyers when adopting a non-adversarial approach in negotiation and mediation have 
only recently being articulated and include approaching the other party and their 
lawyer in a manner that promotes dialogue, resists competition, facilitates discussion 
of all aspects of a dispute, encourages expression of emotional concerns, and assists 
clients in creative problem-solving.85  This emergent literature is crucial for the 
framing of teaching in this discipline area.86 
Some of the teachers interviewed for this study expressed some confusion regarding 
the appropriate role for lawyers in ADR. While supportive of the use of ADR 
processes in litigation they were less clear about how to teach the appropriate role of 
lawyers engaged in ADR. Two of the participants in this research saw the lawyers’ 
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role as important, but largely ill defined: 
  
…[teaching] lawyers’ roles in mediation [is important] because I think 
that's something that we don’t teach a lot of, at least I haven’t seen 
taught a lot of, and that's what they really want to know that's what 
they're going to be doing [in practice] (Q 1 (b) p 3). 
…in my view, there’s not much good literature on it. I’ve tried various 
things, and I don’t really like what I’ve found…So we end up not 
having specific literature, but we end up talking about it. And we talk 
about it from a practical point of view and from a theoretical point of 
view, should they [lawyers] even be there. What about models where 
they’re not allowed? Okay, what’s the difference? What are the 
advantages and disadvantages? Why is it good to have a lawyer there? 
So we do talk about that, because it’s a great chance to reflect on the 
role of a lawyer, quite apart from the ADR context (V 5 (b) p 9). 
Other teachers were clearer about how they taught about the role of the lawyer in 
ADR: 
…we teach short courses as a profession on representing clients in 
mediation and negotiation so the answer is again, it’s a top-up 
theme…and it doesn’t have to be lawyers, it’s how people behave in 
negotiations, whether they behave as good cop, bad cop, whether they 
behave as gentle host. So it’s not a lawyer topic it’s a person topic, 
how people can behave, what’s in the range and diagnostically how 
they should behave to be helpful (Q 4 (b) p  8) 
I think the lawyer’s role, that that comes out in a negotiation reading, 
which we have…from a book called Beyond Winning: the Challenge of 
Dispute Resolution (V 5 (a) p 15) 
The lawyer’s role in ADR and the kinds of approaches to clients’ legal issues emerged 
as a major theme of this research. How law teachers framed this role in their 
discussions of their teaching evidenced a support for the role of the lawyer as 
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collaborative problem-solver using integrative bargaining theory drawn from Harvard 
negotiation theory and Fisher and Ury.87 As discussed in chapters one and three, this 
approach constructs conflict in individualist rather than relational terms. Lawyers are 
seen as non-adversarial advocates, who eschew the excesses of zealous adversarialism 
and assist clients to solve their problems holistically. This view of legal practice is 
consistent with much of the theory and practice of ADR as offering empowering 
processes that involve disputants.     
5.5 EVOLVING LEGAL PRACTICE  
A number of writers in the United States, Canada and Australia have advocated for 
changes to legal practice to include a focus on ‘problem-solving’.88 Modifying the 
traditional adversarial approach of lawyers is interlinked to literature reflecting upon 
the developing role of the lawyer with the rise of ADR and settlement. As noted in 
section 5.2, the philosophy of ADR and, in particular, mediation has informed the 
work of academics and practitioners searching for new paradigms of lawyer 
behaviour. For example Jacqueline Nolan-Haley89 has identified the shift to ‘problem-
solving’ as an important development in the way lawyers practice representing a 
move away from the traditional litigious mind-set. She acknowledges that lawyers 
have always been involved in solving legal problems for their clients, but identifies 
the problem-solving movement as providing a multidisciplinary framework for the 
role of lawyers in dealing with clients’ problems more holistically. She views the 
philosophical approach of much of mediation practice, the interest-based approach, as 
an important foundation to this movement.90  
The problem-solving approach to legal practice was strongly supported by all the 
teachers interviewed for this research. This support was evident where teachers taught 
ADR in a stand-alone subject devoted to the area or where ADR was combined with 
civil procedure. For example, teachers stated:  
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…there really is a change in the skills that lawyers need. They need to 
be able to go to court, or they need to be able to work with their clients, 
but they also need to understand the realities of the commercial world 
and the fact that person wants the thing solved rather than won (V 3 (b) 
p 1). 
I would see ADR as being about giving students an increased 
awareness of problem-solving (Q 3 (a) p 2). 
I think you’re trying to provide them with some practical skills in 
terms of communication and negotiation, and I think you are also 
equipping them to be involved in an ADR process and understand how 
interest-based negotiation works…(Q 1 (c) p 8). 
This view of lawyers as problem solvers is not necessarily new to the profession, as 
acknowledged by Nolan-Haley, but this approach to legal practice has rarely been a 
priority in legal education, as one participant noted: 
…lawyers have occupied a place as dispute resolvers for a very long 
time…that aspect of lawyering which hasn’t always been clearly 
articulated in the past in law degrees (V 2 (a) p 9). 
In Australia, academics Parker and Evans identified legal practice that incorporates an 
‘ethic of care’ or a relational approach to lawyering that ‘focuses on lawyers’ 
responsibilities to people, communities and relationships.’91 This approach draws 
upon the works of Carol Gilligan and Thomas Shaffer in developing an ethical 
framework that moves beyond technical legal concerns to include a holistic approach 
to client issues including emotional and relationship dimensions of problem-solving.92 
The ethic of care approach focuses upon relationships in the conflict and engages with 
reconciliation of these relationships where appropriate. Adherence to an ethic of care 
means a lawyer engages in a respectful, empowering relationship with her client. The 
wider network of relationships for the lawyer also impacts upon her lawyering role.93 
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Parker and Evans argue that this approach to practice is most appropriate for lawyers 
engaged in ADR and processes that deal with problem solving and interest-based 
mutual gains opportunities.94 Several participants expressed support for the frame of 
lawyer’s practice in ADR used by Parker and Evans. For example one teacher 
commented that:  
…in relation to the ethics of care paradigm that that’s where most 
lawyers involved in ADR are going to be situated (V 2 (a) p 23). 
The focus upon the teaching of the discipline area of ADR as a problem-solving 
mechanism has resonance with the legal skills identified as important for lawyers.95 
This approach frames the lawyers’ role as dealing with the client’s legal problem, 
including issues relating to personal concerns, as well as the facts of the legal dispute. 
As noted earlier in this chapter Macfarlane has analysed the role of the lawyer in 
dispute resolution, focusing upon an approach to legal practice that she terms ‘conflict 
resolution advocacy’.96 Her view of legal practice extends problem-solving to 
engaging with the wider dimensions of client conflict and includes an understanding 
of the emotional dimensions of dispute resolution. Many of the participants who 
taught dedicated ADR subjects, expressed views that were supportive of Macfarlane’s 
wider view of the legal role. Two teachers who taught civil procedure combined with 
ADR did not articulate a teaching approach that could be said to support this 
construction of legal practice. These teachers were less inclined to promote non-
adversarial practice. This may be due to the focus upon litigation in their courses and 
in their approach to practice. Although they valued ADR they did not evince a shift in 
practice along the lines of non-adversarial practice. The exception was one of the 
courses in Victoria that combined civil procedure with ADR. This third combined 
course in the data was clearly designed to make the shift to non-adversarial practice in 
line with changes in legal policy where such an approach is progressively more 
privileged. 
A focus upon problem-solving is articulated by Macfarlane as she promotes an 
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understanding of legal practice that attempts to empower clients and include 
relationship issues in the framing of legal problems. Macfarlane points to the 
changing dynamics in legal practice due to the significant increase in the settlement of 
litigation in both North America and Canada.97 Similar trends towards the increasing 
settlement of legal disputes are evident in Australia, although more empirical work is 
required to establish the impact of ADR processes such as mediation on settlement 
rates.98 Legal advocacy that incorporates a focus on alternative processes privileges 
ADR options such as negotiation and mediation and looks to the courts as a last 
option in the dispute resolution spectrum.99 Such an approach to the changing role of 
legal professionals suggests a pursuit of the client’s interests,100 but not in an 
aggressive101 or competitive style.102 Whereas adversarialism is likely to privilege the 
litigation process, seeing this process as the primary or ultimate option in dispute 
resolution, legal practice of the kind that Macfarlane advocates uses ADR as the 
foundation point in client counselling regarding a dispute. She argues that litigation 
should be retained, but as an option of last resort.103 This approach may also 
encourage early dispute resolution with the consequent benefits for clients. But this 
approach may also mean fewer pre-trial processes to ascertain in full the legal 
position of a party through discovery and interrogatories and thus hamper settlement 
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that is informed about the relative strengths of each party’s case.104 A non-adversarial 
approach to legal practice would include client counselling105 as a fundamental part of 
dispute resolution where a lawyer seeks to identify the position of the client from a 
holistic perspective and thus addresses all the dimensions of the conflict.106   
In my research, one participant expressed the tensions between advocacy and 
adversarialism and the need for more debate and research in this area: 
Because lawyers are not mediators, they are not neutral, they are 
partisan and so the question is how can you be partisan, how can you 
be an advocate for your client in a way which is appropriate (N 1 p 16). 
The findings of this study highlight the need for further research into the 
understandings of Australian law teachers and practitioners of the meanings of non-
adversarial approaches for lawyers. Macfarlane’s recent work is an academic attempt 
to fill the gap in the literature regarding the role of lawyer. Her work is based in part 
on empirical studies in Canada. The notion of advocacy is ‘reclaimed and 
redefined’107 in Macfarlane’s ‘conflict resolution advocacy.’ This type of advocacy 
can incorporate partisan support and argument for a client’s position but also include 
a commitment by the lawyer to promote ‘peace’.108  This can mean that lawyers need 
to modify notions of zealous advocacy to better incorporate client wishes, client 
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empowerment and changes in communities of practice.109 The teachers in this 
research who taught ADR stand-alone courses are at the forefront of debating issues 
of non-adversarial practice in alternative processes. Their efforts in engaging and 
teaching about this concept introduces a new generation of potential practitioners to 
non-adversarial approaches and also, importantly, begins to ‘paint in’ the detail of 
what non-adversarial practice might mean. 
When a non-adversarial approach is adopted there is less of a focus upon legal rights 
and more of a focus upon the emotional, relationship and procedural justice issues in a 
dispute. Advocates must be able to see what both their client and the other side need 
from the process in dealing with conflict.110 This does not mean that legal rights are 
sidelined, but rather that these rights are considered in the context of the whole of the 
client’s circumstances.111 Lawyers acting in this kind of practice will need to 
relinquish some status. Clients may also need to perceive the role of the lawyer 
differently, expecting less advice and input from the lawyer and anticipating more 
client empowerment. In this respect it is important to discuss the role of the lawyer 
prior to the ADR process or some level of client dissatisfaction may arise. Also, some 
clients are more able to act as their own advocate in ADR than others and it may be 
that lawyers need to assess their client’s abilities prior to the process.112 
In this study a number of participants expressed the view that ADR can encourage 
clients to be more engaged in holistic problem solving. Holistic practice now 
characterises a range of practices in disciplines including medicine and law.113 In the 
legal profession a number of different approaches fall under the umbrella of holistic 
practice. A useful frame in this discussion is the approach where a lawyer looks 
beyond the presenting legal problem of a client and considers the underlying causes of 
the problem.114 In the legal profession there are some who advocate for an 
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interdisciplinary approach to legal disputes that allow for engagement with emotional 
and spiritual concerns.115 Holistic problem solving thus has synergies with therapeutic 
jurisprudence as this approach engages with emotional concerns in the law and 
attempts to achieve better psychological outcomes for the client. It also has links with 
transformative mediation as it attempts to achieve some personal growth for the 
client. In this study participants expressed support for widening the frame of 
traditional legal practice to include a more holistic approach. This notion centred 
around dealing with a client’s concerns in more depth than traditional legal practice 
under adversarial constructs, but did not go so far as including spiritual dimensions to 
problems. For example, two participants expressed the need for widening the 
traditional frame of legal practice. One took the view that clients should be 
encouraged to think of the impact of their decisions on others and what concerns are 
important to address in conflict.116  Another participant saw ADR as shifting power 
between lawyer and client: 
Because law has a long tradition, and part of ADR is about 
de-legalising, or busting myths and making things easier for people. 
And it’s also, I guess, empowering ordinary people and, to some 
extent, disempowering lawyers, (Q 1 (a) p 8). 
Emotion is a key concern when dealing with conflict through the various processes of 
ADR. In her work Macfarlane talks of the need to deal with relationship concerns and 
emotion in law and ADR through conflict resolution advocacy.117 In chapter three, the 
importance of emotion in conflict and dispute resolution and lawyers’ difficulties in 
engaging with emotions in conflict were canvassed. In this study a majority of 
participants supported the inclusion of emotion in the study of ADR. They 
demonstrated a familiarity and engagement with emotion as a necessary part of 
dealing with conflict. Participants’ views about emotion are discussed in detail in 
chapter seven. A concern with emotion is also part of the Australian practice approach 
of non-adversarial justice discussed in the next section. 
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5.6 THE RISE OF NON-ADVERSARIAL JUSTICE 
New movements that critique traditional legal practice, extend the frame of lawyers as 
problem solvers and include larger trends in the law, such as restorative justice and 
therapeutic jurisprudence, have recently been articulated by several academic writers 
in both Australia and internationally. For example, Susan Daicoff118 has recently 
explored the emergence of alternative stories of lawyers’ construction of practice in 
the United States and some other Western countries such as Australia and New 
Zealand. She talks of the disillusionment that some lawyers feel with the present legal 
and justice system and points to a variety of different approaches to lawyering that 
have been articulated to deal more holistically with clients’ concerns and provide a 
more rewarding approach to lawyering. These emerging stories place an emphasis on 
clients’ needs and non-adversarial practices such as ADR. Daicoff connects a number 
of different stories of the law and justice system, which she calls ‘vectors’ of a new 
movement; one she describes as the comprehensive law movement. She links the 
disillusionment with the positivist approach to the law with the dominance of rational 
approaches in legal discourses since the Enlightenment.119 Daicoff includes 
therapeutic jurisprudence, preventative law, procedural law, procedural justice, 
creative problem solving, holistic justice, transformative mediation, restorative 
justice, collaborative law and problem solving courts as part of this new movement.  
Following from the work of Daicoff, Arie Frieberg120 points to the rise of non-
adversarial approaches to conflict in both criminal and civil jurisdictions in Australia. 
He notes that most matters in criminal law are issues of sentencing rather than 
contests relating to the guilt or innocence of an accused.121 In recent years problem 
solving courts have been introduced by most state governments in Australia to 
minimise re-offending through holistic approaches to sentencing.122 Many initiatives 
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in this area draw upon the philosophy of therapeutic jurisprudence.123 Frieberg 
identifies interest-based negotiation and appropriate (rather than alternative) dispute 
resolution as part of a general re-thinking of the adversarial system, contributing to 
the rise of non- adversarial justice. A new book, Non-Adversarial Justice, by Michael 
King, Arie Frieberg, Becky Batagol and Ross Hyams124 expands on these ideas and 
gives more detailed accounts of the rise of different paradigms in law in the 
Australian context.125 This kind of practice is said to better deal with emotion in 
conflict and legal disputes, and adopts a range of practice options to be used as the 
need arises in legal practice.126 In my study, participants agreed that ‘things were 
changing’ in legal practice. For example one participant commented: 
Well it’s an acknowledgement that there are several trends emerging in 
the law that are tending towards a more comprehensive and 
psychologically optimal way of dealing with legal disputes. The 
various vectors that Susan Daicoff identified share some common 
features. One is to look at the problem not simply in legal terms but in 
terms of the social context, so it has a background in legal realism and 
social justice theory… (V 1 (c) p 1). 
Four universities, three in Victoria and one in Queensland, now include non-
adversarial justice material in their curriculum. In two universities non-adversarial 
justice was introduced as a separate course from the ADR subject in the curriculum, 
although the names of the subjects differed. In the other two universities the 
traditional ADR course included selected material relating to non-adversarial justice. 
For example, a participant who included non-adversarial justice material in the ADR 
course stated: 
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I said to them, “I want to give two lectures on non-adversarial justice,” 
so I’ve sort of increased that in our teaching, because it’s just so 
contemporary and it’s good for students (V 2 (b) p 3). 
This teacher saw no difficulty in changing the course content to include new areas 
associated with ADR. This suggests fluidity in the evolution of ADR subjects that can 
capture emerging concerns in the law and legal practice.  
…this trend of looking at the social context of a problem and trying to 
solve it holistically, so restorative justice, therapeutic jurisprudence, 
collaborative law, alternative dispute resolution, holistic justice, 
procedural justice, they are all different threads that can be integrated 
into an approach. You could all it non-adversarial, you could call it 
comprehensive, you could call it optimising the law… (V 1 (c) p 2). 
However a possible negative repercussion of the adoption of this type of course is that 
ADR becomes one of many topics within this broader topic area. If this approach is 
taken, teachers risk diminishing the focus on experiential learning and role-plays to 
teach the theory and practice of negotiation and mediation. For example, in one of the 
courses that focussed on non-adversarial justice in Victoria the course content did not 
include extended role-play experience for the students and such a strategy risks losing 
an important element of the ADR skills mix. The particular value of role-plays as the 
signature pedagogy of ADR is discussed in chapter seven. 
Although many participants spoke of including mention of restorative justice in their 
courses, only two universities included therapeutic jurisprudence explicitly in their 
courses on ADR. Two ADR teachers spoke of therapeutic jurisprudence when 
discussing wider non-adversarial processes. As discussed in chapter three, therapeutic 
jurisprudence is aligned with developments in ADR. It is a recent trend in practice 
and philosophy that promotes holistic problem-solving that addresses emotional and 
psychological well-being in clients. The wider framing of the curriculum, where ADR 
is only one topic amongst many, appears to be a new trend in the teaching of this area, 
although notably stand-alone non-adversarial justice courses were taught along with 
possible electives in ADR in those universities which offered courses in the topic. The 
development of non-adversarial justice does point to a rethinking of the law program 
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where the opportunity to study ADR is complemented by studies more widely in non-
adversarial processes as reflected in the following comments: 
…[we decided] to call it non-adversarial dispute resolution because 
there was another unit in our law school called ADR but it essentially 
is just teaching students how to be mediators whereas we were 
designing a unit that would be teaching them how to be lawyers in a 
range of processes and come at those processes with the right mentality 
and philosophy (Q 2 (a) p 2). 
…we give them various stuff on the theories and backgrounds of 
conflict, and of non-adversarial practices. Start with a bit of general 
stuff, and then we go into specific applications: family law, criminal 
law, civil disputes, and then we come back to ideas of what does that 
mean for what a lawyer does, what does that mean for what courts do, 
what does that mean for what governments do, judges. So it’s kind of a 
three part, so with the theory, specific fields and then coming back to 
themes (V 1 (a) p 9). 
This trend towards the development of courses in ‘non-adversarial justice’ draws on 
the developments in legal and justice practice. However, as will be seen in chapters 
six and seven of this thesis which of the various models of ADR are taught tends to 
reinforce constructions of the law especially if they are based on first generation 
practice that may privilege modernist theoretical underpinnings of practice. 
5.7 LEGAL EDUCATION AS A SITE FOR CHANGE 
For Macfarlane there are three key sites to bring about change to the legal profession 
to achieve non-adversarial practice more widely in the law. These are firstly, legal 
education, where an overhaul of pedagogy and content is required; secondly, 
changing practices in the judiciary, such as judicial mediators and promotion of 
innovative holistic problem-solving judging, and thirdly, interdisciplinary practice.127  
Although legal education is a key site for change the experience of practice for 
lawyers may be equally formative. The culture of a law firm, where adversarialism 
may be promoted may be as significant as the experience of legal education. The 
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impact of the understandings formed in law school and the early years of practice 
require further research. Another influence on cultural shifts in legal practice is 
through the power of the state to change legal processes through legislation, for 
example mandatory mediation in courts such as the Supreme Court in Victoria, the 
changes to case management brought about by the courts, although as has been 
indicated throughout this thesis these initiatives may be resisted by lawyers.128    
To address these risks to practice, legal education can attempt to shape lawyers of the 
future into non-adversarial practitioners who holistically deal with client concerns 
including emotions. As noted in chapter four, in the United States proponents of 
therapeutic jurisprudence lobby to include pedagogical strategies in legal education 
that help students to appreciate the emotional and relational dimensions of legal 
practice.129 A promotion of non-adversarial approaches and even further, the 
introduction of concepts from second generation practice to law students, although 
alone insufficient to change legal practice, would play an important role in bringing 
about change in the legal culture.  
5.8 CONCLUSIONS  
This chapter has considered the construction of adversarialism in legal practice and 
canvassed new and evolving approaches to practice that are sometimes termed non-
adversarial, relying on interest-based negotiation and collaborative problem-solving. 
Macfarlane has named these approaches ‘conflict resolution advocacy’ where lawyers 
are involved in holistic and empowering legal practice that privileges ADR over 
litigation.  
In summary, the findings of the research described in this chapter demonstrate ADR 
teachers in both stand-alone courses and those combined with civil procedure, value 
ADR and non-adversarial practice in law. Some teachers expressed doubt about the 
degree to which ADR is fully adopted in the legal profession. Teachers spoke of the 
need to discuss a range of ADR options in their courses and the importance of the use 
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of litigation in some disputes. The curriculum of the stand-alone ADR courses, and 
one combination civil procedure and ADR course dealt with the role of the lawyer in 
ADR, but often did not address this concern in experiential learning. Participants in 
this research generally expressed support for non-adversarial practices and adopted 
first generation practice paradigms.  
Teachers in this study who taught stand-alone ADR courses and one teacher of the 
combined courses showed support for the notion of the lawyer as problem solver. This 
view of legal practice was largely in alignment with frameworks advanced by 
proponents of therapeutic jurisprudence and the comprehensive law movement. These 
frameworks support a shift from traditional adversarial practice to a more holistic 
approach to law. Non-adversarial practice was well supported by the teachers in this 
study who taught stand-alone ADR courses. However, these teachers were not 
confident that the legal profession had made a similar shift in approach to practice. 
Despite their commitment to non-adversarial practices, teachers did not reject 
litigation as an option in the ADR spectrum and believed that students should 
understand that litigation is appropriate for some contexts.  
The commitment to non-adversarial practices led most teachers of stand-alone courses 
to critique the distributive/evaluative models of practice. The teachers who supported 
these approaches were in a minority. Only two of the group of stand-alone ADR 
courses expressed strong support for these approaches. However, there may be some 
concern that teachers adopting this approach are not preparing students adequately for 
the realities of legal practice where distributive/evaluative practices generally 
dominate current practice. Importantly, the focus on non-adversarial practice based on 
first generation paradigms, does serve to resist the traditional adversarial constructs of 
the legal system. Arguably, second generation non-adversarial practice would frame 
lawyers’ efforts in conflict differently and further extend the development of the legal 
culture.  Although particular models, such as the narrative and transformative models, 
are unlikely to be used in most legal disputes, the approach of considering emotion, 
power and culture from postmodernist perspectives would be of value to both lawyers 
and their clients.  Such a frame would assist in holistic problem-solving of legal 
disputes. 
The rise of non-adversarial justice as a subject, or part of a subject, in the law 
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curriculum was clear from the data. Although teachers in this area represented only a 
small number in the sample at the time that this data was gathered, these courses show 
a potential change to ADR teaching to include wider discourses of conflict and legal 
practice drawing upon the philosophies of restorative justice and therapeutic 
jurisprudence. This trend provides the possibility of extending ADR to incorporate 
developments in comprehensive law as outlined by Daicoff and offers the opportunity 
for law schools to incorporate content and pedagogy that more fully engages with 
holistic problem-solving in legal practice. The danger of the wider discussion of 
theories and application of non-adversarial justice is that second generation practice 
and pedagogy may be sidelined. This is because a course in this area may become 
overburdened with content and provide little opportunity for the critical theory 
elements of second generation practice. The rise of non-adversarial justice in the 
teaching of this area demonstrates the continuing evolution of the discipline area of 
ADR in legal education. This evolution will be affected not only by emergent theories 
in conflict engagement and the role of lawyers in disputes, but also by the forces 
affecting legal education in Australia and internationally. Issues in legal education 
that impact on the legal curriculum can be described as the discourses that shape law 
school’s offerings to students. In the next two chapters I introduce a framework from 
Nickolas James’130 discourses of legal education, for investigating my data that 
deepens understanding of how ADR is positioned in legal education.  
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CHAPTER 6 
ADR AND LEGAL EDUCATION: THE DISCOURSES OF 
DOCTRINALISM, VOCATIONALISM AND CORPORATISM 
6.1 INTRODUCTION 
Nickolas James considers the trends in Australian legal education that I have 
described in chapter four through a typology of discourses. He has identified six 
discourses of legal education.1 He notes that legal education is not a ‘stable and 
consistent body of knowledge and practices’2 and that these six discourses compete 
for dominance. James argues that these discourses are modes of power-knowledge. 
Drawing on the work of Michel Foucault, he argues that discourses produce 
knowledge and through discourses power is exercised and maintained. He identifies 
the six discourses as doctrinalism, vocationalism, corporatism, liberalism, 
pedagogicalism and radicalism.3 These discourses are highly salient to reflect on 
because they shape, amongst other factors, the subjects that are taught in legal 
education, both in content and pedagogy.4  
James developed these six discourses through the analysis of Australian texts and 
practices 5 including descriptions of programs on the websites of Australian law 
schools. James’ discourses affect the teaching of ADR as a discipline area in the legal 
curriculum. In this chapter I explore discourses of doctrinalism, vocationalism and 
corporatism in legal education as applied to ADR through my analysis of the data 
gathered for this thesis and consider how respondents saw the place of ADR in the 
competing discourses of legal education. I consider legal education discourses in the 
context of educating future lawyers about ADR. In chapter seven, I deal with the 
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discourses of liberalism, pedagogicalism and radicalism. I begin my exploration of the 
data in the light of the six discourses with a discussion of doctrinalism.  
6.2 DISCOURSES OF LEGAL EDUCATION APPLIED TO ADR 
6.2.1 DOCTRINALISM  
One of the more dominant discourses in legal education is the doctrinal approach. The 
doctrinal discourse privileges the black letter approach to learning and teaching in 
law.6 More critical discourses, such as feminism, critical legal studies and 
postmodernism, can be marginalised by this approach with its focus on ‘what law is’ 
rather than engaging in a radical critique seeking to explore what law could be.7 Law 
teachers who favour a doctrinal approach tend to adopt teacher-centred pedagogy 
where lecturers provide the knowledge of appropriate cases and legislation in a 
discipline area, and assessment concentrates on students providing the ‘correct’ 
answer to legal case studies in examinations.8 Mostly, there is little focus on the wider 
context of legal problem-solving. Doctrinal approaches privilege a legal positivist 
understanding of the law, where law is seen as a quasi-science. This approach 
legitimises and reinforces lawyers as providers of specialist knowledge.9 This focus 
on doctrine has gradually been tempered with the call for law programs to provide a 
skills focus.10 Recent law standards initiatives in Australia progressively require 
teaching of social justice concerns and law reform in legal education, topics that 
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moderate the impact of doctrinalism.11 
ADR curriculum generally does not focus upon doctrine. Although there is a growing 
body of relevant cases and legislation, in comparison to other substantive areas of 
law, doctrine is minimal. While there is significant growth in legislation dealing with 
ADR, particularly mandating processes, the focus in most ADR courses has been on 
the description of various ADR processes and learning skills in negotiation and 
mediation.12 Amongst teachers of stand-alone ADR courses in this study there was a 
strong consensus that ADR courses differed from substantive law courses due to this 
lack of doctrine and the focus on interdisciplinary topics such as the nature of conflict 
and communication. For example, one participant recounted re-drafting a course 
outline to include a substantial amount of doctrine in order to have the subject 
accepted by the learning and teaching committee of the law school. She described her 
colleagues as ‘black letter lawyers’ and she believed she needed to reassure them that 
an ADR course would fit their doctrinal frame of acceptable law courses: 
I referred in the proposed outline to case law about confidentiality and 
court rules in relation to referral to mediation and I made it look really 
lawyerly (Q 1 (b) p 2). 
By masking the ADR content with the appearance of traditional legal doctrine this 
law teacher was able to gain acceptance of her subject. In this way she overcame 
concerns that ADR is too interdisciplinary13 to be a legitimate area of study in law. A 
number of teachers reported feeling this kind of marginalisation by the wider 
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community in their law school due to the lack of doctrine taught in their courses. For 
example, one teacher who taught an elective ADR stand-alone course noted: 
But I also feel that there’s a lot of kind of you know, suspicion about 
the area that I work in. That there’s still a bit of an idea in the context 
of XXX law school that perhaps dispute resolution is a bit sort of light 
on, you know it’s a bit unserious, a little bit Mickey Mouse…And I 
think that that’s because it departs from traditional notions of what 
law’s about. In other words it’s a bit, there’s not a great deal of 
doctrine, legal doctrine which is taught…So that there’s this kind of 
failure to understand…the breadth and depth of dispute resolution. And 
there’s also I think a suspicion about dispute resolution that, because it 
does stray away from the classical notions of law as a scientific 
endeavour which is very much focused on objectivity (N 1 pp 13-14). 
This teacher notes that ADR does not fit within the positivist frame of other law 
courses that are focused on doctrine. The positivist view of the law, where legal 
doctrine is seen as akin to an objective science is challenged by the alternative 
paradigms of ADR.14 The wider dimensions of ADR, including an interdisciplinary 
focus, can seem alien to law teachers whose focus is largely on doctrine. For these 
teachers, ADR may be constructed as divorced from the usual practice of law and thus 
less valuable in terms of legal scholarship. A participant from Queensland commented 
in relation to her colleagues that they did not value the teaching of ADR. She believed 
they saw various ADR subjects as largely the same in content and bereft of doctrine. 
This participant expressed frustration with the ignorance of her colleagues and their 
failure to realise that ADR courses do have some doctrinal content. Her frustration is 
an indication of the low status pertaining to ADR in the view of some law staff: 
I know a lot of people who think whether you teach mediation or 
negotiation or advanced mediation or dispute design or whatever, that 
it’s all the same thing…there’s a lot of law involved in all of those 
topics. Not just mediation (Q 1 (a) p 8). 
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As indicated by this participant, ADR law teachers in this study did not eschew 
doctrine. The contents analysis of the guides shows that most of the law courses in the 
study, whether combined with ADR or as stand-alone courses, included at least some 
level of legal doctrine. In contrast, the two social science ADR courses that were 
electives available to law students did not include any legal doctrine (see Appendix 
G). This indicates the different ways the discipline area of ADR may be taught. It can 
be focused on the development of skills and theory in ADR and it can also include the 
law pertaining to ADR. The legal education context of most of the courses in this 
study meant some doctrine was included in these courses.  
An impression of a lack of legal substance in the teaching of ADR can come from 
students as well as from other staff. For instance, another participant from Queensland 
commented on the need for students to accept the differing content and pedagogy of 
ADR subjects: 
And she said ‘There's no cases and there's no legislation. I'm not 
learning anything.’ And I said, ‘No, this is a skills unit essentially.’ 
And also there’s a lot of theory in our unit as well, but because it 
wasn’t black letter, because she didn’t have cases and legislation (we 
do actually include some of that later on), she felt she wasn’t learning 
anything (Q 2 (a) p 3). 
A Victorian ADR teacher also spoke of the small percentage of students who did not 
value any subjects in a law degree that did not privilege black letter law: 
…some graduates thought this was a Mickey Mouse subject (V 2 (a) p 
2). 
For some students only doctrine-focused content is acceptable in the legal curriculum. 
One teacher in the study argued that it was important to pace law students when 
introducing them to negotiation and mediation theory and practice. She acknowledged 
the resistance of some students to interdisciplinary theory and skills because of their 
preference for an adversarial approach: 
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…because you know a lot of them are already thinking this is terribly 
touchy-feely and why am I bothering with this? [They think] I just 
want to sue them out of the ground (V 5 (c) p 2). 
Thus the predominance and privileging of doctrine in the legal curriculum can mean 
that ADR subjects are not highly valued by some staff and students. This issue is 
linked with the fact that ADR is not a required subject for admission to practice as a 
lawyer in the various states in Australia. Presently all compulsory areas of law that 
must be mastered for admission to practice in Australia are doctrinal, such as contract 
or evidence law. This fact, coupled with the lack of emphasis on legal doctrine in 
ADR, can mean that this area is seen as ‘second rate’.  
6.2.2 VOCATIONALISM  
The discourse of vocationalism suggests that ADR in legal education may be 
increasingly valued due to the changing nature of legal practice. Discourses relating to 
vocationalism privilege legal curriculum that contributes to the development of the 
legal practitioner.15 The focus of this discourse is on the training of graduates to ‘think 
like lawyers’ and develop a professional identity.16 Thus the focus is on knowledge 
areas, skills and ethics appropriate to practice.17 Although not presently mandated as 
part of university legal education, legal skills are taught in many law programs.18 As 
indicated in chapter four many legal skills, including ADR, are included in the new 
standards in legal education, the threshold learning outcomes (TLOs) released in 
December 2010.19 However, ADR is both theory and skills education. This discipline 
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area covers a number of learning outcomes that a law student should master as part of 
their studies. ADR is relevant in four prime areas out of the six TLOS. These include 
TLO 1: knowledge, TLO 3: thinking skills, TLO 5: communication and collaboration 
and TLO 6: self-management.20 Although ADR is not currently mandated for 
admission as a lawyer in Australia, learning outcomes from ADR courses are 
arguably vital for contemporary legal education. 
The teachers in this study consistently expressed support for the compulsory inclusion 
of ADR in the legal curriculum. Participants stated that this was due to the changing 
nature of legal practice and the need to ready lawyers for a world of work where ADR 
is standard in legal practice. In the interviews quoted below, two teachers expressed 
the view, shared by many participants, that ADR was necessary to prepare students 
for legal practice: 
I think the teaching of law students in ADR is critical on two fronts. 
The first is if we interpret ADR broadly to include negotiation, conflict 
management skills, conflict transformation in a broad sense, then it 
seems to me that lawyers have needed this sort of training so long as 
there have been law schools, so these are essential skills. The second 
thing in terms of teaching ADR [is] as part of the legal system’s 
systemic response to conflict management (V 3 (a) p 1).  
Any student who has any involvements with, you know, drawing up 
commercial contracts, who has any contact with people who are in 
conflict, you know, does any work with the court or tribunal is going to 
come into contact with alternative dispute resolution. I mean whether 
they like it or not, or know anything about it or not, it’s pretty much 
inevitable nowadays. So it seems to me that it’s no longer really 
excusable for law schools to be teaching litigation, when it’s 
effectively…focusing on a very small part of legal practice. And they 
should be talking also about alternative dispute resolution which is a 
much more significant part of legal practice (N 1 (a) p 2). 
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Many teachers in this study thought that the main vocational contribution of ADR is 
in building negotiation and mediation skills in law students and fostering a non-
adversarial approach to legal disputes. The skill-building focus was emphasised in all 
courses that dealt with ADR as a stand-alone course. Two of the three ADR courses 
that were combined with civil procedure lacked a skills focus as these courses dealt 
with ADR through lecture/seminar material and omitted experiential learning. Only 
one of the three courses in ADR combined with civil procedure used a skills process 
and included the integrative bargaining approach. In this course, and the stand-alone 
ADR courses, participants described the central role of skills teaching in their 
curriculum. For example, participants commented: 
It’s a skills based subject, okay, so that our students come out with 
skills. And this is [about] skills, a communication skill, negotiation 
skills and rudimentary mediation skills (V 2 (b) p 13).  
Yeah, and so that’s really, should be the foundation I think of ADR 
practice for lawyers, is negotiation skills, then you build on that an 
understanding of other processes including mediation, arbitration as 
well, but then you need some…process skills for those various 
processes (V 3 (a) p 8). 
As well as integration of skills into law students’ future legal practice beyond 
graduation, mediation and negotiation skills can also be immediately useful in 
students’ personal lives. ADR courses generally involve a focus on communication 
skills for lawyers and usually teach skills such as empathic listening, summarizing 
and reframing.21 Several participants, in both Victoria and Queensland, commented 
on the opportunity to teach communication skills in these courses that were useful in 
students’ personal as well as professional lives. One participant noted the positive 
feedback to her strategy of linking the course to broader life skills: 
The thing that I think worked well, and I had a lot of students say to 
me afterwards, things like this was the first subject I did in law school 
that actually has some real use not just as a lawyer but in every day 
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life. So those sorts of comments were really good and I guess that's 
what I wanted them to get out of it that it was kind of related to their 
legal practice but it was much bigger than that (Q 1 (b) p 6). 
Other ADR teachers, in both Victoria and Queensland, noted that positive student 
feedback usually linked to the realisation that the skills could be used beyond the legal 
context: 
It’s intensive practical skills, it’s taught by an enthusiastic crew. People 
routinely say things like, ‘This is the best course I ever did at uni,’ or 
‘This is so practical. It’s not just for work, it’s also for my life skills.’  
You obviously get that kind of buzz (V 1 (d) p 4). 
People like it because it’s skilled, because it’s different, because 
they’re building something, a personal skill that’s going to stay with 
them, whether or not they’re lawyers (Q 1 (a) p 9). 
One of the primary objectives I think is to skill students up in 
processes that they’re likely to encounter when they practice. I think 
there’s broader objectives in that I do think that teaching ADR skills 
[gives skills] more broadly in terms of negotiation, even if they never 
practice as a lawyer, and also assists them in terms of facilitating 
meetings and a whole host of other communication skills. So I suppose 
on the one hand, you’re actually skilling people up to work in legal 
practice, on the other hand you’re also skilling them up with more 
generic skills that are useful in other professions…no matter where 
they go after law school, which I think is appropriate these days, given 
that not everybody proceeds into…practice (Q 1 (c) p 1).  
The new law standards, the TLOs, include the area of communication and 
collaboration.22 The standards require skills such as active listening and specifically 
refer to negotiation as an oral skill used in effective, appropriate and persuasive 
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communication.23 In the content analysis of the guides for this study, ten of the 
thirteen ‘main’ ADR law courses included generic communication skills in the course 
objectives in some form. All stand-alone ADR courses included communication 
requirements (see Appendix G). My finding shows that communication skills are 
integral to the curriculum of courses taught by the majority of teachers in this study. 
Thus ADR courses are a vehicle for developing broader communication skills as well 
as specific skills in negotiation and mediation.  
The TLOs include a standard about self-management,24 an outcome that can also be 
achieved in an ADR course. Self-management includes the ability for students to 
learn and work independently and to reflect on their own learning, so that they can 
progress both personally and professionally.25 Anna Huggins argues that in law 
schools this learning outcome requires ‘emotional intelligence, personal development, 
communication skills, resilience and self regulation.’26 Self-management is also 
valuable in terms of assisting students with mental wellbeing.27 ADR serves this 
learning outcome through the teaching of topics such as emotional intelligence28 and 
communication skills. Therefore the vocational discourse is increasingly important in 
ADR and is reinforced by the new standards in law, released after the data for this 
study was gathered. However, the construction of ADR as focused on skills—both 
legal and interpersonal skills—aligns with first generation practice and pedagogy. 
Michelle LeBaron and Mario Patera suggest that law courses that adopt the 
integrative/facilitative approach to content and pedagogy focus largely on skills and 
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include little theory other than the ‘win-win’ discourse of integrative bargaining.29 
This issue is discussed in detail in chapter seven.  
Additionally, the ways that ADR is included in the legal curriculum will contribute to 
whether this area is taught primarily with a skills focus. My study establishes that 
ADR is widely represented in law schools in Australia. The data shows that each 
university in the study included ADR in their curriculum (see Appendix H). ADR was 
a stand-alone course, either elective or compulsory, or was combined with another 
area, such as civil procedure. Participants also referred to various areas of ADR, 
primarily negotiation and mediation, being taught as a module in other substantive 
law courses such as first year contract law. However, there was little uniformity in the 
way that ADR was taught to students. Three universities in the study included ADR 
as a stand-alone academic course: La Trobe University, RMIT University and 
University of Southern Queensland. Three universities included ADR in a combined 
ADR with civil procedure compulsory course: University of Melbourne, Deakin 
University and Victoria University. Three universities provided ADR as an elective, 
preceded by a module integrated with earlier compulsory substantive law course(s): 
Bond University, Queensland University of Technology, Griffith University. Another 
three universities provided ADR as an elective only: Monash University, University 
of Queensland and James Cook University. In Victoria Monash University also 
offered another elective that included ADR with non-adversarial justice. 
Of the universities that included ADR as a stand-alone academic course, one law 
school positioned the course as a first year compulsory course and two had ADR as a 
later year compulsory course (see Appendix H). The literature in ADR argues for the 
inclusion of ADR in first year in order to challenge the adversarial paradigms of most 
other substantive law courses.30 The aim is to include ADR early in a law program so 
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that non-adversarial approaches are part of a law student’s ‘standard philosophical 
map’ in place of the philosophy that disputes are decided by third parties in court. 
This approach was adopted in only one law school where ADR was a stand-alone 
course. Two out of three law schools that combined ADR with civil procedure 
included this course as a compulsory later year course. One law school included its 
combination course as a first year compulsory offering and had done so after a major 
curriculum review. The course was deliberately included as a first year offering in 
order to introduce students to dispute resolution paradigms that included both ADR 
and litigation options. In the interviews, the majority of teachers were of the view that 
ADR should be included as a first year course, to combat the adversarial constructs of 
much of the rest of legal education. There was strong support for a first year 
positioning of ADR, but no clear agreement on the way that this positioning might be 
achieved.  
The literature on legal education has progressively expressed support for the 
integration of legal skills, including ADR, in substantive law courses.31 Grounding 
legal skills in real world contexts drawn from problem-solving scenarios in 
substantive law courses provides situated learning for various skills including those 
taught in ADR.32  Such an approach might mean that negotiation skills are part of a 
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problem posed in contract law.33 In this study, in the law schools where ADR was 
integrated into substantive law courses and then offered as an elective in later years, 
the teachers stated that ADR was usually included in first year subjects, such as 
contract or tort law. One teacher described integration of various legal skills in the 
following way: 
So if you’re teaching commercial law you must teach interviewing 
also, and you must assess interviewing…if you teach torts, you must 
teach negotiation…there’s twenty of those skills units that are 
mandatory in [our] LLB degree and substantive teachers have to learn 
how to teach the skills modules (Q 4 (b) p 2). 
According to one teacher, an integrated approach gave students the chance to practice 
ADR skills in a range of courses and provided more opportunities for building skills:  
You can expose them to a range of practices. It’s difficult to create the 
space in which they can actually engage in those different practices 
simply by reason of time…The idea is that there'll be material 
contained in a range of courses rather than there being a compulsory 
ADR course (Q 3 (a) p 3). 
However, it can be problematic to integrate ADR, with the complexity of mapping the 
various legal skills, and potential resistance from other law staff. Also, staff who have 
to teach the skills might in time reduce the ADR content due to the competing need to 
include doctrine in their substantive law course. As one teacher noted in regard to 
their integrated curriculum: 
I think it [ADR] gets lost. Every time there’s a curriculum review it 
gets mapped. So 2003 was the last curriculum review with a whole lot 
of transition stuff in the first year and skills and ‘what not’ were 
developed and done…but since then things have dropped off and units 
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have added things or discarded things so we've just done another 
curriculum review and it’s getting mapped again (Q 2 (a) p 4). 
Some participants in this study supported integration whilst expressing doubts about 
the lack of ADR expertise among teachers who taught the subjects where ADR was 
integrated. In his evaluation of integration of ADR into substantive law courses in the 
United States, Ronald Pipkin identifies lack of commitment and expertise of non-
ADR teachers as a problem in some universities.34 One teacher believed this lack of 
expertise posed a significant barrier to the success of an integrated approach to ADR: 
…one of the things about integrating it or having it [as a] more 
substantial part of the law curriculum is [teachers’] worry that they 
don’t have any skill base to draw on themselves (V 2 (a) p 24). 
One teacher suggested training staff in ADR skills to address this dilemma. Another 
advocated recruiting practitioners who could draw on their ADR experience however, 
he noted that practitioners usually lacked the academic credentials that universities 
value: 
…I also know integration is doomed to fail because it requires so much 
[in terms of] resources. You’d have to sack half your staff and you’d 
have to hire practitioners who have become academics. So you’d have 
to change the nature of your hiring policy, which the universities won’t 
do. So integration is a noble ideal which will only succeed in a few 
places (Q 4 (b) p 10). 
Some teachers in this study stated that only a limited amount of time can be devoted 
to ADR in a substantive law course as this area has to be ‘fitted in’ to an already full 
curriculum. It is unlikely that an integrated approach to the inclusion of ADR would 
include in-depth discussion of the variety of models of ADR as the time devoted to 
ADR is constrained by its placement in a substantive law course.  
The last option is to provide ADR as an elective choice. Where ADR is an elective 
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this means that only a small percentage of the students in a particular law school will 
have the opportunity to study this area as an academic course. Therefore, a student’s 
experience might be limited to hearing of ADR in another subject such as an 
introductory law course. ADR was usually offered only as an elective in the more 
established, prestigious35 universities in the sample, with the exception of the 
University of Melbourne. As indicated, the University of Melbourne now has a first 
year compulsory course in ADR combined with civil procedure. Recently, another 
prestigious university, the University of Western Australia, has introduced a Juris 
Doctor program and has included a first year course called Dispute Resolution that is 
dedicated to ADR and does not include civil procedure.36 These developments suggest 
that when law schools review their course offerings, the vocational discourse will lead 
to greater prominence for ADR courses in the curriculum. This rise in the significance 
of ADR will be reinforced by the release of the TLOs. The standards are likely to be 
the impetus for many law schools to review their curriculum and this may lead to a 
greater focus on ADR. As noted previously in this thesis, the release of the TLOs and 
the need to regularly review curriculum has led to a recent review at Monash 
University,37 one of the law schools in this study. 
My findings show that teachers of ADR stand-alone courses in this study consistently 
argued that ADR should be a compulsory course in some form. This objective is 
achieved where ADR is combined with civil procedure courses, as civil procedure is a 
compulsory knowledge area for admission to practice. Similarly, where ADR is 
integrated as a module in another law course, ADR will be compulsory if that course 
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is compulsory, such as contract or tort law. Although these approaches assure student 
engagement with ADR, the quality of the learning and teaching experience in terms of 
theory and practice of ADR may not be assured. In two of the three courses where 
ADR was combined with civil procedure, the ADR component was marginal to the 
discussion relating to litigation. In one course that combined ADR with civil 
procedure there was some inclusion of ADR theory and practice, but it was largely 
confined to first generation practice. From my analysis it would appear that 
combining ADR with civil procedure reduces the class time and opportunity for 
exploration of ADR. Similarly, an integrated approach to the inclusion of ADR will 
generally mean that only a limited amount of time will be devoted to the theory and 
practice of ADR. In contrast, a compulsory stand-alone ADR course, as adopted in 
three of the universities in this study, gives the best opportunity for students to 
explore ADR theory and practice in depth as a complete semester is devoted to the 
area. In a compulsory course in ADR there would be more opportunity to explore the 
full range of ADR models and practices. Positioned in the first year of a law program 
such a course would provide students with sustained engagement with non-adversarial 
practice and combat the dominant adversarial frames of much of the rest of legal 
education, as well as provide the space for the teaching of diverse models. This 
approach might also be combined with a curriculum that integrates ADR in later 
compulsory courses to ensure students learn of ADR in ‘situated’ contexts. 
6.2.3 CORPORATISM 
Law schools and universities are anxious to maintain legitimacy in their course 
offerings so that their law degree contributes to the overall corporatist strategy of a 
university; adding to both income and prestige.38 In the context of legal education 
corporatism relates to ‘the set of statements and practices about legal education 
produced by law schools, law teachers and legal scholars that emphasise and prioritise 
the accountability of teachers and students, the efficiency of the teaching process and 
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the marketability of the law school.’39 The influence of corporatism in legal education 
is profound in both content and pedagogy. For instance, there are now university 
initiatives to govern pedagogy through evaluation of subjects and programs.40 One 
participant expressed some concerns in relation to university evaluation of individual 
subjects and the trend to require student survey data regarding teaching experience:   
Student evaluations are increasingly important for funding and 
therefore for what we’re being told to do, and there’s no doubt that 
we’re being encouraged to increase our [evaluation] numbers. In some 
ways I think that’s beneficial to students, in some ways I’m cynical 
about it (V 1 (a) p 7). 
A Queensland participant, who had also taught in law schools in two other Australian 
states, acknowledged that evaluation by students could affect curriculum choices: 
They did the standard evaluation, the student evaluation of teaching 
and learning. I asked them very specific questions…[including] would 
they recommend it to other students, how useful was it as part of their 
law degree, those sorts of questions (Q 1 (b) p 19).  
Most teachers in this study reported that they received high evaluations and positive 
feedback in their courses due largely to the practical, situated nature of their 
pedagogy. In a recent critique of the Australian National University law programs, 
law students at the university expressed a level of dissatisfaction with pedagogy due 
to the over reliance on doctrinal teaching, valuing practical learning linked to their 
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profession. 41 This is an example of the way that law students in Australia are 
increasingly more vocal about their studies and what they see as relevant. Arguably, 
positive student evaluations are a means for ADR teachers in law schools to raise the 
profile of their courses. However, in my research there were some concerns expressed 
by a minority of teachers about student evaluation. For instance, the rising importance 
of the corporatist valuation of student feedback may mean that teachers must guard 
against negative feedback. Students may rate a course negatively when they feel they 
are not studying a legitimate area of law and practice that contributes to their 
admission as a lawyer and assists in legal practice. In this study three teachers 
commented on this concern and described adjusting their courses in response. For 
example, one teacher included readings and placed increased emphasise on links 
between ADR and the changing role of lawyers in legal practice.  
Student perceptions of ADR may affect evaluation figures if students see this area as 
unnecessary, and this may be especially evident if the students are required to study 
the course because it is core in a law program. One teacher in this study reported that 
some students, mainly those entering as graduates, complained to the Dean that the 
course content of the compulsory ADR course was irrelevant. In a subsequent review 
the school decided that graduate entry students would not be required to take the 
compulsory ADR course. At the time of interview this teacher advised that the 
program would be amended to achieve this change. The ADR course content at this 
university was focused upon first generation practice. It is possible that students, 
persuaded by the corporatist discourse, could be even more dissatisfied if a teacher 
included second generation practice, with its emphasis on critical theory, in an ADR 
course. Research into Australian legal education has shown a decline in the number of 
law courses based on high levels of theory that are offered as these courses lack 
vocational appeal for students.42 Therefore, it may be important to frame an ADR 
course as relevant to admission and the practice of law to ensure that students evaluate 
the course positively.  
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Efficiency has also become a major issue in law school education due to the lack of 
sufficient funding of undergraduate courses in this area. As discussed in chapter four, 
students pay for a part of their degree through government charges in the Australian 
university education system. Australian law students pay the highest fees on the fee 
scale for their degree. In contrast the Federal government contributes to law schools 
the ‘lowest amount that it contributes to any discipline.’43 Thus many law schools 
struggle to fund high-cost pedagogy, such as simulations and legal clinics.44 A strong 
theme that has emerged in this research is the degree to which ADR teachers, who 
taught in stand-alone ADR subjects, were affected by funding concerns. This concern 
was not evident for two of the law teachers who taught in subjects where ADR and 
civil procedure were combined. These teachers did not include experiential learning in 
their learning and teaching design. 
The development of skills in negotiation and mediation can be a time-consuming and 
costly exercise due to the need for experiential role-plays and small group learning. 
The tension of balancing cost considerations with providing quality learning in the 
skills of negotiation and mediation was a frustration for many of the research 
participants. For example, a law teacher in Queensland noted the strain on teachers 
when attempting this kind of pedagogy and the fact that many will abandon the 
approach: 
Well if you run any classes, skills class, it’s very labour intensive both 
in organising role-plays and then supervising them. So it’s very 
exhausting and hard work, and expensive to get the right number of 
people there. So given that, what most people do is they don’t do it. 
They go back to theory, because skills teaching [is] too exhausting (Q 
4 (b) p 14). 
Similarly, a participant in Victoria expressed frustration with cost concerns in 
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providing weekend intensive assessment of students’ legal skills by industry coaches. 
In order to meet budget constraints the course assessment was changed to allow tutors 
to assess the ADR skills in tutorials, which could be described as less beneficial for 
students learning: 
…there was a range of coaches and assessors and that’s a very 
expensive exercise when you start talking about 200 students…but 
then the Head of School said this is too expensive and so we had to 
modify...what we did was reduce the number of seminars. Well we 
reduced it in the sense of, just trying to think of how we dealt with it, 
we changed from having a weekend seminar, role-play assessment to 
doing the role-play assessment in the seminar sort of program. And so 
the teachers did it without having to bring in additional coaches all for 
that one day (V 2 (a) p 7). 
Cost was a consistent theme for every interviewee teaching in undergraduate law 
ADR stand-alone courses: each of the teachers in this category commented upon cost 
concerns. Those teachers who taught ADR as an elective capped student numbers to 
ensure quality learning and teaching outcomes. However, this approach was not 
possible in undergraduate compulsory ADR courses where numbers could be as high 
as approximately 300 students. In these courses, cost concerns impacted on pedagogy 
and reduced the degree of small group learning desired by teachers. Notably, cost 
issues were not a concern in the core ADR courses in the two postgraduate law 
degrees that were part of this study. Experiential learning was unthreatened in the 
ADR stand-alone course and the combined ADR and civil procedure courses that 
were core courses in the Juris Doctor programs. Teachers in these two courses 
reported that if numbers were high, multiple classes were offered to ensure high 
quality pedagogy, or alternatively additional staff members were employed to assist 
the teacher. The Juris Doctor programs are largely funded independently of 
Commonwealth government funding in Australia and thus have more resources 
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available for pedagogy.45 This suggests that present Commonwealth government 
funding of undergraduate law courses may be insufficient to teach ADR as a core 
course that builds skills through experiential learning. Universities in Australia seem 
to perceive law programs as providing prestige for a relatively low cost.46 However, 
the perception of ‘cheap prestige’ is only sustainable where there is inadequate 
attention to teaching legal skills, and most learning and teaching is confined to large 
lectures. This approach to learning and teaching limits the opportunities of law 
schools to provide quality legal education and scholarship. Importantly, for the 
concerns of this thesis, Margaret Thornton argues that currently business discourses 
dominate legal education and theory, marginalising courses that discuss theory and 
law reform:  
On the one hand, those areas of law understood to be facilitative of 
commerce and which involve practical skills and technical excellence, 
the linchpins of legal practice, are favoured. They include contract, 
corporations, trade practices, competition, intellectual property and 
taxation law, taught from a technocratic rather than a critical 
perspective. Economic globalisation has also given the cluster of 
offerings around international business law, comparative law and 
private international law a boost. On the other hand, those areas 
possessing no obvious use value, such as critical understandings of 
legal studies, encompassing critique and theory of all kinds, can be 
discomforting because they illuminate and interrogate the how, the 
why, the is and the ought to of law.47  
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Theory is marginalised in legal education largely because corporatism values a 
marketable product. Prospective and ongoing students generally value legal education 
that links with the profession and the prospect of employment as a lawyer rather than 
socio-legal scholarship per se.48 There is thus a nexus between vocationalism and 
corporatism creating a powerful story that law schools should have good links with, 
and high awareness of the profession, although this approach may marginalise 
teaching and research that is critical of the profession.49 The influence of practicing 
lawyers may mean that courses focus on black letter law and technical skills rather 
than theory and critique.50 
The adoption of ADR by government and courts and to some extent the legal 
profession, means in most instances that ADR could be said to enhance the 
marketability of law programs. Other areas of law, such as international commercial 
law that draws heavily on business discourses, may contribute more to perceived 
prestige but given the recognition of ADR as a site for the development of key 
lawyering skills, this discipline area contributes both to vocationalism and, through 
marketability, to corporatism. In this respect the strengths of ADR are also its 
weaknesses. Pedagogies that value small group learning through role-plays and skill 
development, a common approach in ADR teaching, are often expensive to run as 
compared to substantive law subjects offered in large lectures.51 Thus despite the 
potential benefits of ADR, the subject generally falls foul of the efficiency imperative 
of corporatism. 
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Matthew Ball argues that students co-construct their own identities, linking with the profession, the 
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One of the academics who participated in this study was specifically asked by her 
Head of School to reconfigure an ADR course to reduce costs: ‘[The] brief was to sort 
of replicate the skills that were taught but not the cost (Q 2 (a) p 8).’  Similarly, 
another participant was asked to take out experiential learning exercises: 
[I] was specifically requested to turn a skills courses (small group 
teaching) into a theory course in large lecture format—150+ students 
(Q 1 (d) survey 1). 
The cost-cutting measures experienced by law teachers who participated in this study 
point to the reduction in the potential of law students to learn from ADR if small-
group teaching, and experiential learning are threatened. Building student 
understanding of non-adversarial practice and developing student expertise in the 
theory and skills of negotiation and mediation, either first or second generation 
practice, risks being undermined in many law schools in this study by the pressure of 
the corporatist discourse.  
6.3 CONCLUSIONS 
Teachers of ADR in law schools in this study articulated a sense of marginalisation. 
The wider discourses of ADR in legal practice support the increased teaching of ADR 
in legal education. However the focus on doctrine in law schools in this sample meant 
that ADR courses were not as highly valued in the legal curriculum as black letter law 
courses. Due to the reification of black letter law and the high status given to 
doctrinalism, the interdisciplinary practices of ADR are often discounted in law 
schools in the two states studied. ADR does not include a heavy emphasis on legal 
doctrine, although legislation and cases dealing with the area are growing. Rather, 
ADR generally attempts to deal with first generation theory and with skills 
increasingly important to present day practice such as negotiation and mediation. The 
specific skills focus works to further marginalise ADR as skills are not as highly 
valued as doctrinal teaching.  
ADR is well represented in law courses in the two states studied as part of this thesis. 
In Victoria it was frequently included as a compulsory course. In Queensland ADR 
material was generally integrated into substantive law courses and was often also 
offered as a later year elective. Although ADR was part of the law curriculum, the 
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teachers in this study who taught ADR as a stand-alone academic course did not feel 
confident of their subject’s position in the legal curriculum. There was a strong 
preference amongst participants for ADR to become a knowledge area required for 
admission to practice as a lawyer to safeguard the teaching of this discipline area in 
law programs. Some teachers were concerned that where ADR is integrated into 
substantive law courses, there would be insufficient time to address ADR in any depth 
and that the skills of the teacher may not be sufficiently expert.  
This study suggests that the vocationalism discourse supports the inclusion of ADR in 
the legal curriculum. Law schools may consider its inclusion because ADR 
contributes to the legal professional identity where non-adversarial practice is 
privileged by courts and government policy. Teachers in this study saw their role as 
building students’ skills in negotiation and mediation to prepare them for legal 
practice. There was also a clear focus on generic communication as shown through 
interview data and a content analysis of the course guides. According to the teachers 
these generic communication skills, combined with first generation negotiation and 
mediation skills, prepared students to address conflict in their personal as well as 
professional lives. This study also found that skills development is under threat in 
some law schools from increased budgetary constraints. ADR teachers who taught 
stand-alone courses to undergraduates, where student numbers were not capped, 
expressed frustration that the positive student responses to their teaching and learning 
strategies were undermined by the corporatist discourse and the need to deliver the 
program with less and less support. For example, the widely adopted pedagogy of 
experiential role-plays debriefed in small groups by students and requiring teacher 
feedback to achieve skills development52 is a costly approach to teaching in this area 
that often risks reduction due to budgetary constraints. Some teachers in this study 
directly expressed this risk and reported requests to reduce tutorials focused on 
experiential learning or re-develop courses so that the costs could be reduced.  
There is some room for optimism for ADR based on the recently articulated TLOs in 
legal education. As noted, these include the teaching of ADR and thus present a 
marked improvement in the status of ADR in legal education. The standards mean 
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that ADR should be a compulsory area of study in a law degree in some form. 
However, my findings show that the way that ADR is included in legal education is 
crucial. ADR can be combined with civil procedure and where this approach is taken 
there is the danger that ADR may be taught with limited attention to theory and 
practice and be merely ‘tacked on’ to the teaching of litigation. Where ADR is 
integrated into a substantive law course there is the danger that time constraints and 
the lack of ADR skills of the teacher will mean that this area is taught without 
sufficient depth. From my analysis I argue that the inclusion of a first year 
compulsory stand-alone course in ADR is the best option to ensure the teaching of the 
full range of ADR theory and practice. Whether such an approach would include 
second generation practice is addressed in the next chapter where I consider James’ 
last three discourses: liberalism, pedagogicalism and radicalism. 
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CHAPTER 7  
ADR AND LEGAL EDUCATION: THE DISCOURSES OF 
LIBERALISM, PEDAGOGICALISM AND RADICALISM 
7.1 INTRODUCTION 
In this chapter I further explore the discourses of legal education identified by 
Nickolas James,1 as applied to ADR. I specifically consider the discourses of 
liberalism, pedagogicalism and radicalism, and assess the approaches of law teachers 
in this study through the framework of these discourses. In this chapter I consider the 
philosophical underpinnings of the teaching practices of the teachers in this study, 
focusing first on liberalism. 
7.2 DISCOURSES OF LEGAL EDUCATION APPLIED TO ADR 
7.2.1 LIBERALISM 
The discourse of liberalism in legal education values ‘individual freedom, social 
responsibility and the inculcation of an informed rationality.’2 It seeks for universal 
truths in the legal context and is interdisciplinary, drawing from areas such as 
psychology and non-Western cultures.3 Liberalism advocates individual freedom for 
staff in terms of choices about their courses, and autonomy from excessive regulation 
from the university, the legal profession, or government.4 According to this approach 
students too should have input into legal education.5 The teaching of law is placed in 
context where access to justice and issues of fairness are emphasised, often through 
engagement with ethical concerns in law.6 Along with social responsibility, liberalism 
privileges informed rationality in legal scholarship.7 Liberalism has been a prominent 
influence in many law schools.  However, lately it has been supplanted by 
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Nickolas James, ‘Australian Legal Education and the Instability of Critique’ (2004) 28 Melbourne 
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Ibid 389. 
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doctrinalism which has re-emerged in recent years as an important discourse due to 
the increased valuing of black letter law.8  
New standards in legal education will reinforce the importance of liberalism to legal 
education. As noted in chapter four the Council of Australian Law Deans (CALD) has 
included the teaching of law ‘in context’ as part of the voluntary standards for law 
school education endorsed in 2009.9 For instance, under standard 2.3.2, CALD 
requires the curriculum in a law school to allow students to develop knowledge and 
understanding of various areas including substantive law and ‘the broader context 
within which legal issues arise, including, for example the political, social, historical, 
philosophical and economic context.’10 The recently released threshold learning 
outcomes (TLOs) also include these contextual concerns. For instance, as part of TLO 
1 on knowledge, the CALD concerns are addressed and then expanded: 
… social justice; gender related issues; Indigenous perspectives; 
cultural and linguistic diversity; the commercial or business 
environment; globalisation; public policy; moral contexts; and issues 
of sustainability. 11  
Another area where CALD standards and TLOs may reflect the liberal discourse is in 
relation to ethics. For instance, the TLOs include wider dimensions of ethical 
understanding than merely addressing lawyers’ ethical rules and require consideration 
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Margaret Thornton, ‘The Idea of the University and the Contemporary Legal Academy’ (2004) 26 
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10 Ibid 4.
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of ‘the wider social context’ of any ethical dilemma.12 Under TLO 2 dealing with 
ethics, students need to develop an understanding of the lawyers’ ethical duty to 
promote justice, ‘fairness, legitimacy, efficacy and equity in the legal system.’13   
With the likely rise of the liberalism discourse in legal education due to these recently 
introduced standards, ADR stands to gain more credibility. ADR accords with liberal 
philosophies in that it provides improved access to justice for potential litigants who 
cannot afford to take their matter to court.14 Negotiation and mediation address the 
liberalist values of party empowerment and individual choice.15 However, as 
discussed in chapter one there are significant likely criticisms of ADR from a 
liberalist perspective. For example, critics have expressed concerns regarding the 
movement of justice from the courtroom to the mediation room through the increased 
use of ADR practices such as mediation. As private practices, parties in negotiation 
and, particularly, mediation run the risk of entering into agreements that are not 
reviewed by a court and may be deemed unfair in comparison to a legally sanctioned 
agreement.16 Additionally, critics concerned about feminist and cultural values have 
questioned power imbalances in ADR suggesting that parties may not be able to 
bargain on equal terms.17 In terms of ethics, there are tensions relating to the role of 
the lawyer in ADR, particularly in regard to advocating for settlement where it may 
be appropriate for a client to litigate.18 This issue has been raised in the context of 
collaborative law where lawyers commit to a collaborative process, usually with 
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significant disclosure, and agree beforehand not to litigate.19 The interdisciplinary 
nature of negotiation and mediation fits with a liberalist agenda. Importantly, the 
discourse of liberalism may overlap with the discourse of vocationalism.20 ADR may 
benefit from the intersection of these two discourses where vocationalism is framed as 
dealing with more than the technical skills of the lawyers’ role, to include issues of 
social justice and law reform. In my study there was evidence of liberalism from the 
content analysis of the course guides provided by the ADR teachers as part of the 
research. Objectives relating to appropriate processes in dispute resolution and choice 
of the correct process articulate the need for a fair process for disputants. Each of the 
ADR stand-alone courses in this study indicated an objective of this kind in their 
course guide (see Appendix G). This objective was also evident in one of the 
combined ADR and civil procedure courses. For example, the section of the course 
guide dealing with ADR in this combined course is extracted below:  
On completion of this subject, students should be able to: 
• understand and critique dispute resolution processes and theories of disputing 
behaviour 
• select and use appropriate dispute resolution methods 
• apply their learning to analyse case studies and to propose and critique law 
reform initiatives 
In the interviews, participants broadly evinced a desire to provide students with an 
understanding of ADR because it provided the opportunity for a ‘fairer’ engagement 
with conflict. This is in contrast to the litigation process that teachers generally 
perceived as beset with problems in providing access to justice. This view of courts 
might also be said to link with the non-adversarial client-centred approach of many of 
the teachers in this study, discussed in chapter five. The dominant 
integrative/facilitative models of negotiation and mediation, which were the most 
frequently taught models, could be said to accord with liberal ideals. These first 
generation practice approaches emphasise individual needs, rational decision-making 
and settlement of disputes. In contrast, as discussed in chapter three, the 
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transformative and narrative models would not be categorised under the liberal 
philosophy. These models shift away from individual interests and rational problem 
solving in favour of interventions that focus upon a relational world-view and aim to 
assist transformation of relationships; goals that would generally be considered 
secondary according to a liberalist discourse. 
All the teachers in ADR stand-alone courses in this study favoured the inclusion of 
interdisciplinary material in their subjects. One notable area of interdisciplinary study 
that they suggested was emotion and the psychological impact of conflict. 
Importantly, although liberalism generally favours rational decision-making, this 
discourse can address issues such as emotion through openness to understandings 
from other disciplines. In particular emotion is a concern of psychology and the links 
between law and psychology are well established.21 Understanding emotion can also 
be seen to be part of the vocational discourse as evolving constructions of the 
lawyers’ role, discussed in chapters five and six, include issues such as emotional 
intelligence in law students and lawyers. The question of whether emotion was part of 
the curriculum was posed in all the interviews. Where ADR was taught in a stand-
alone course all the interviewees described emotion as an important topic in their 
courses. Where ADR was combined with civil procedure only one of the three course 
coordinators reported that emotion was part of the course. Despite the reports from the 
teachers about its inclusion, content analysis of course guides demonstrated that 
emotion is not explicitly included in the objectives of the courses they teach, except 
for one course in Queensland. This course referred to the psychological dimensions of 
conflict (see Appendix G). One participant argued that inclusion of emotion should be 
standard in any ADR course: 
Yeah. I think naturally and in terms of…is this matter an appropriate 
matter for mediation, or how do you deal with different levels of 
emotion, what sort of analysis would you do? Is this related to a 
cultural or a personal difference?  Is this evidence of some sort of high 
conflict behaviour which might suggest another type of intervention? 
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So that sort of conversation would be fairly standard I think (Q 1 (c) p 
7). 
The primacy of emotion in conflict being taught in the ADR stand-alone courses was 
consistent across the two states. For example, a Victorian participant noted that it was 
necessary to discuss emotion not only for students’ professional development but also 
for their personal development: 
…to reflect on how they deal with emotions in their personal lives, 
because in order to understand how they’ll deal with it as a mediator, 
they deal with it in their personal lives, and how it was a very 
confronting question. I bring that up, just to try to make a connection 
between emotion, you know, who you are as a person, and what you do 
as a mediator. Always confronting, I find, with students. People like to 
draw a line between what they would do in their personal life 
emotionally, and what they would do as a mediator. So I think the nice 
thing about that is that it gets them to make a connection. But I 
don’t…have literature from psychology that talks about emotion (V 5 
(b) p 7).  
Another participant referred to the enjoyment that students expressed in discussing 
emotion in her class, unlike other law classes, and the importance of student 
engagement with this concern when teaching in this discipline area:  
And it seems to me that if you’re going to teach people mediation 
skills, you have to talk about emotion. And you have to talk about the 
capacity to handle emotion and you have to give people some skills in 
that area so that’s where I put that focus (N 1 (a) p 6). 
For another teacher, addressing emotion was important for both lawyers and 
mediators: 
 I think the role of emotion in conflict is crucial. I think lawyers’ understanding 
of it is crucial, particularly if you choose jurisdictions like the family 
jurisdiction…but also emotion just plays such an important element in how 
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conflict has transacted, lawyers need to know, be aware of it and be, if they are 
going to be effective mediators, know how to manage it (V 3 (b) p 15). 
In the interviews, few teachers said that they included literature relating to emotion in 
their teaching. A notable exception was a lecturer in Queensland who used 
literature relating to emotion and the brain.22    
So, but with emotion, we actually spend a lot of time...bringing in 
ideas from neuroscience as well (Q 1 (a) p 16). 
The majority of other teachers, although they recognised emotion in conflict as 
important, provided less specific learning and teaching strategies or literature and 
lacked a thoughtful learning and teaching design. Emotion was said to come up in 
class discussion, whilst learning about communication skills and when debriefing of 
role-plays, but there was little planned discussion: 
Yes, that comes out more, if you like, in the seminars so where you're 
actually working with people and they're role-playing and they then 
realise the kind of links between people’s sensibilities and their way of 
giving expression to those (V 2 (d) p 6). 
Yeah I think we talked about it [emotion] a lot, again it’s not like it 
was a specific, ‘this class is on emotion,’ but we did deal with that 
quite a lot (Q 1 (b) p 5). 
How much attention do we give emotion? It figures directly as the 
subject of discussion, when we look at what kinds of challenges arise 
in the relationship element and that need directly addressing in the 
relationship element. And so that’s about 45 minutes worth of 
discussion on the second day of the course. After that, it’s coming from 
whenever people raise it, as a question (V 1 (c) p 17).  
Thus most teachers in the study addressed emotion through debriefing role-plays in 
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small group work. This accords with a first generation approach to practice and 
pedagogy where the topic is identified but not explored from a theoretical perspective. 
Although emotion is acknowledged as important, the primacy of the individualistic, 
rational approach of the integrative/facilitative models dominated the pedagogy used 
by ADR stand-alone teachers in this study. Emotional concerns arose in debriefing 
because the stories of conflict so often included emotional reactions. Teachers in the 
study, with the exception of three participants, did not consider postmodern 
understandings of emotion. Their theoretical construct for emotion was psychological. 
It is important to improve the teaching of emotional concerns in ADR because 
emotion is such an integral part of conflict.  As discussed in chapter three, proponents 
of the therapeutic jurisprudence movement argue that emotion needs to receive more 
attention in legal education.  ADR is a prime site for a focus on teaching about 
emotion as ADR teachers are routinely dealing with emotion in their teaching.  
Emotion is part of many legal disputes and clients’ needs are best met where both 
legal and emotional concerns in a legal dispute are addressed.  Lawyers’ own 
emotional reactions to conflict are important to understand as emotional transference 
can be an issue in legal practice. 
Culture is increasingly recognised as central to the practice of negotiation and 
mediation and it is also now a concern in teaching ADR.23 Earlier in this thesis I 
referred to the focus on culture as one of the major initiatives of second generation 
practice and pedagogy. As noted in chapter one, the use of the Harvard integrative 
approach has spread from the United States to countries whose cultures are based on 
collectivist notions of conflict engagement. Researchers have condemned the 
imposition of Western constructs of conflict resolution on these cultures. Pedagogy in 
negotiation and mediation has also been criticised for being ‘Western-centric’24 and 
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failing to meet the needs of students from diverse cultural groups.25 For example, the 
use of role-plays is common in ADR pedagogy, but taking on the role of another’s 
identity may be disrespectful in some cultures and there seems to be little awareness 
that this approach may alienate some students.26   
In the data there was significant support for the inclusion of the concern of culture in 
the curriculum of ADR. In the content analysis of the guides, five out of thirteen main 
course guides explicitly included cultural awareness as an objective in the course or as 
a topic. All the participants in the interviews and surveys were asked directly about 
the teaching of culture and all except two of the teachers in stand-alone course stated 
that they taught about culture and generally framed teaching around specific ethnic 
and Indigenous issues. A minority of teachers included cultural concerns in role-
plays. Like emotion, the degree of focus on culture was dependent on the teacher and 
their interests. Some teachers stated that they would integrate culture and similar 
issues throughout their course. For example one teacher had a postmodernist 
perspective in her teaching that included culture: 
I try to incorporate all of those issues consistently throughout the 
course. But I have classes that focus particularly on gender, on culture, 
on indigenous issues, on power and on neutrality (N 1 p 6).  
Another teacher took the view that culture was part of the social construction of 
world-views: 
…there's that historical link with, be it Aboriginal communities or 
tribal communities, but more specific to that, that you're dealing with 
different groups with different ways of seeing the world and different 
belief systems, world views, and how we understand that and that’s 
essential as a mediator to be able to be aware of that (V 2 (c) p 4). 
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Another participant expressed a modernist view, seeing culture as essential to various 
ethnic groups that might use mediation: 
I mean you’ve got to touch on cultural issues. You can’t do anything 
other, I mean particularly I think when you start to talk about 
co-mediation models and about variation in model use, then you 
naturally have to touch on cultural issues. You touch on cultural issues, 
you sort of weave it through when you have your conversation about 
negotiation and communication skills (Q 1 (c) p 5). 
Other teachers in the study indicated that they included culture, but not in any depth: 
So some of the more theoretical articles on culture for example, there 
are some articles that we’ve had on that kind of cultural differences, 
I’ve got rid of, because I have found that highly theoretical articles 
students don’t like and don’t engage with. And on one level we’re not 
teaching them in that way and it’s not a kind of a comparative legal 
theory type course. I want them to be aware of the issues and to 
understand them, but we’re not taking them to the highest level … (V 5 
(a) pp 32-33). 
[I teach] about cultural misunderstanding, cultural miscommunication 
and we talk a little bit about Aboriginal conflict resolution processes, 
but it was still more like illustrations of contextual issues, so not a 
great deal (Q 1 (b) p 4). 
From the data in this study it is clear that culture is discussed in the majority of ADR 
stand-alone classes. However, the degree of attention given to culture varies. Four 
teachers expressed a postmodernist understanding of culture and the rest of the 
teachers saw culture largely in modernist terms as essential to particular ethnic or 
Indigenous groups. The nuanced understanding of culture in second generation 
practice and pedagogy was therefore not strongly represented. Like the teaching of 
emotion, it would appear that many of the teachers who dealt with this issue used an 
approach to culture that accorded with the liberal discourse. Arguably, ADR teachers 
who operate from a liberal frame of ADR may be less concerned with challenging and 
resisting the law in the way than those who operate from postmodern and social 
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constructionist discourses. Modernist models of negotiation and mediation, such as 
the integrative/facilitative models of first generation practice, may be said to fail to 
engage critically with a view that the law always operates coherently and objectively. 
Cultural concerns are valuable for legal practitioners to understand so that they may 
engage with the fluid nature of this issue of identity.  It allows practitioners to avoid 
stereotypes in their judgements and fully listen to a client’s needs and expectations.  It 
also encourages practitioners to have insight into their own possible cultural biases. 
As discussed in chapter three much of the law fails to engage with cultural concerns.  
This issue is further explored in section 7.2.3 in relation to the radical discourse and 
ADR. 
7.2.2 PEDAGOGICALISM  
Pedagogicalism privileges ‘effective teaching and learning and insist[s] that law be 
taught in a manner consistent with orthodox education scholarship.’27 James notes that 
pedagogicalism emphasises the concepts of ‘deep’ and ‘surface’ approaches to 
learning.28 In educational literature29 these approaches are seen as important, as 
students who study with a deep approach will generally learn more than students who 
employ a surface approach. A deep approach allows the student to engage with a 
learning task and reflect on meaning whilst a surface approach means that a student 
does not engage with a task in any depth, and may simply learn a rule or theory about 
a topic without exploring its application.30 It can be argued that ADR provides the 
opportunity for deep learning, due to the common focus on experiential learning and 
particularly as role-plays are a routine learning and teaching strategy.31 Role-plays 
help students develop skills in negotiation and mediation and are usually followed by 
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a debriefing session to integrate theory and practice.32 Simulations such as negotiation 
and mediation role-plays engage students in constructing knowledge, drawing from 
their experiences, and offering opportunities for reflection.33 Role-plays are seen as 
part of adult learning pedagogy and are the most widespread option in 
negotiation/mediation training and education, although this approach is also used by 
many other disciplines.34 ADR role-plays provide the opportunity for active, 
experiential learning in legal pedagogy  in contrast to the heavy dependence on large 
lectures that is the dominant teaching strategy in law teaching.35 There is a need for 
more active learning in law schools to improve legal education.36 Role-plays provide 
the opportunity for active learning and ADR, with its history of experiential learning, 
thus makes an important contribution to legal education.  
Role-plays are one way to incorporate authentic learning into the classroom as they 
can draw from ‘real world’ scenarios based on realistic disputes.37 Including authentic 
learning in law helps to situate student learning in their future profession and teachers 
can assess professional knowledge and skills.38 Interestingly, Daniel Druckman and 
Noam Ebner have traced the history of role-plays and the use of experiential learning 
to master negotiation heuristics, and found role-plays did not provide superior benefits 
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than other learning and teaching strategies such as lecture/seminar delivery. However, 
involvement in role-plays does provide benefits both in terms of student retention of 
material in relation to negotiation theory, and in student motivation to learn.39 In 
research conducted in Australia and Israel, Druckman and Ebner compared the 
benefits of students designing role-plays as opposed to playing a role in a role-play. 
They found that the design process increases understanding of the way that concepts 
in negotiation relate to each other, and also further increases motivation for students.40 
In a later reflection on their research, Druckman and Ebner argue that role-plays as an 
established learning and teaching strategy in negotiation/mediation should be retained 
because of their long history in the field. However, in their view role-play pedagogy 
needs improvement to ensure student learning. They suggest supplementing role-plays 
with student design of simulations that can be done individually or in pairs on topics 
of their choosing.41 
Similarly, other writers argue that role-plays and simulations may need to be extended 
or reconsidered to increase their learning impact. In their consideration of second 
generation pedagogy, two prominent teachers of ADR, Nadja Alexander and Michele 
LeBaron,42 have recently criticised the over-use of role-plays in the teaching of 
negotiation and mediation. They argue that students do not necessarily value 
repetitive engagement with role-plays. They also sound the cultural warning that for 
some students it may be disrespectful to take on the role of another. Another potential 
danger is that students revert to stereotypes when in role and this strategy may not 
lead to change in a students’ behaviour.43 Alexander and LeBaron advocate more 
variety in second generation teaching including experimental teaching such as through 
adventure learning (negotiating in real world contexts), designing as well as playing 
out role-plays and improvisation or other similar creative techniques.44 Noam Ebner 
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and Kimberlee Kovach state that role-plays are widely used in teaching ADR and are 
part of first generation pedagogy that has become orthodox teaching practice.45 They 
acknowledge Alexander and LeBaron’s criticisms of the overuse of role-play, but 
argue that it is possible to ‘resurrect’ this learning and teaching design as part of 
second generation pedagogy.46 Like Alexander and LeBaron, they advocate changes 
to the ways that teachers use role-plays, including the imperative to meet the needs of 
diverse cultural groups. They also argue that learning designs can improve student 
experience through adjusting the ways role-plays are used in class, such as by 
ensuring scenarios are authentic and relevant and the use of social media, such as 
Facebook, in role-plays.47    
The use of various communication media, particularly online role-plays, can be seen 
to be a part of second generation pedagogy.48 Online simulations began with 
negotiations using email exchanges. This kind of learning, which replicates the rise in 
online commercial negotiations due to the global economy, creates new learning 
opportunities through the opportunity to asynchronously negotiate, view transcripts of 
negotiations and have more time to reflect on interventions during the course of an 
online simulation.49 Such pedagogy now adopts new communication media, often 
referred to as Web 2.0: wikis (shared online sites used for collaborative work), blogs 
(online diaries) and annotated video.50  These approaches are still developing and 
provide opportunities to vary the ways that students engage in role-plays. They are 
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arguably best used in tandem with face-to-face role-plays rather than replacing 
classroom interaction.51 Another aspect of emerging second generation pedagogy is 
the need to address emotion in negotiation and mediation learning.52 This issue has 
been addressed in the previous section of this chapter. In this study the most used 
approach to pedagogy was the use of experiential learning through role-plays. All 
teachers in stand-alone ADR courses and one teacher in the ADR combined with civil 
procedure course used role-plays. In addition to role-plays there was little variety in 
the learning and teaching strategies used in the teaching of ADR. The dominance of 
role-play pedagogy accords with first generation teaching practices in the United 
States. Teachers in this study placed a high value on this approach. For example, one 
participant noted: 
…in all the feedback that I've ever received, even from students that 
don’t particularly like doing role-plays, they’ve talked about their 
usefulness and I can't stress the importance of good role-plays in 
teaching (V 2 (c) p 13). 
Two of the three courses that combined ADR and civil procedure omitted experiential 
learning and focused more on traditional legal problem solving. These teachers relied 
mostly on the lecture/tutorial format although one teacher included an arbitration 
simulation as part of the course. This teacher considered that mediation was not a 
useful approach in litigation. He was therefore disinclined to include negotiation and 
mediation role-plays in his teaching, even though the course title included ADR as 
well as civil procedure. In the two courses where experiential learning was not 
included there were opportunities for this kind of learning in another academic subject 
or in a separate skills course. The lack of experiential learning in these courses is at 
odds with the pedagogy adopted by the majority of teachers in this study. Ronald 
                                                
51 
Kathy Douglas and Belinda Johnson, ‘The Online Mediation Fishbowl: Learning about Gender and 
Power in Mediation’ (2008) 1 & 2 Journal of the Australasian Law Teachers Association 95, 105-106. 
See also: David Spencer and Samantha Hardy, ‘Deal or No Deal: Teaching Online Negotiation to Law 
Students’ (2008) 8 Queensland University of Technology Law and Justice Journal 93. 
52 
For example: Melissa Nelken, Andrea Kupfer Schnieder and Jamil Mahuad, ‘If I’d Wanted to Teach 
About Feelings, I Wouldn’t Have Become a Law Professor’ in Christopher Honeyman and James 
Coben (eds), Venturing Beyond the Classroom (DRI Press, 2010) 357. 
  
   250 
Pipkin, in his United States research on the various ways that ADR is taught in 
selected universities, suggests that learning about alternative processes can occur 
through lecture material.53 However, mastery of skills through engagement with 
simulations of ADR processes, such as negotiation and mediation, seems unlikely to 
occur where students are taught through lectures alone. In the third course combining 
ADR with civil procedure that was a part of this study, ADR material was taught 
through a mixture of seminar and experiential learning. Yet, as only approximately 
30% of the course was devoted to ADR, this course did not deal with ADR in the 
same depth as ADR stand-alone courses. 
Other strategies used by ADR stand-alone teachers in their courses were small group 
work, videos/movies, and modelling of practice through a fishbowl approach. In her 
interview, one teacher stated that she included adventure learning in her pedagogical 
approaches. In this strategy students learn from negotiating ‘real’ agreements and 
reflection after the event in the classroom. As noted above, this approach is finding 
adherents in the United States, but at the time of this study it was not yet adopted 
widely by the participants. The use of interactive online learning was also rare. In the 
analysis of the interviews I found that only two teachers of the cohort included online 
role-plays in their teaching design. Drawing on the content analysis of the guides, two 
other law teachers in ADR stand-alone courses included other kinds of online learning 
such as the use of discussion boards (see Appendix G). One teacher who taught a 
subject dealing with restorative justice in social science also taught a significant 
amount of her course through discussion boards. Although apparently little used 
amongst the teachers in this study, there is growing use of online learning including 
role-plays in negotiation teaching in the United States, both in law and other 
discipline areas that include a focus on this area such as management and 
international studies. Another notable innovation in pedagogy in ADR is the use of 
improvisation. In this study a minority of teachers, two in number, used improvisation 
in their teaching to either enhance teamwork or deal with emotion. Notably, in all the 
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ADR stand-alone courses there was a focus upon rich debriefing54 and skills 
development in role-plays. 
ADR teachers in this study all expressed strong support for relatively low numbers in 
tutorial groups, such as between 15-25, to assist with the organisation of the role-
plays, and to promote student-teacher dialogue and reflection in the debriefing after 
the role-play: “So the approach that I use is good when you’ve got a small group, like 
a tutorial group, and what I’ve done is approach it in a very similar fashion to the 
DSCV55 ...I have 12 three hour sessions with this small group (V 4 (c) p 2).” 
 
However, as noted in chapter six, due to the higher cost of smaller groups and the 
impact of corporatism in law schools, small group teaching is often threatened. In the 
previous chapter, a participant reported that her teaching arrangements had to be 
changed due to cost concerns. She described how the high level of student skill 
assessment through the use of outside coaches that she had previously included in the 
course was curtailed. Two other participants described how they were told to re-
structure their ADR course, and to reduce or delete role-plays and other experiential 
learning from the curriculum to accommodate larger numbers. Nearly all those 
teachers who taught ADR as a stand-alone course in undergraduate legal education 
and included experiential learning through role-plays, commented upon the pressure 
of cost constraints in the law school, requiring them to justify or change their teaching 
practices. The exceptions were one undergraduate course in Queensland that was full-
fee paying and routinely had small tutorial classes in all their law offerings and those 
universities in Victoria that provided a Juris Doctor program and offered ADR 
subjects within that program. This study shows the impact of inadequate 
Commonwealth funding for law programs at a level that enables experiential learning 
in small groups. If non-adversarial approaches to law are valued by government, as 
evidenced by the recent reports calling for changes to legal education to promote this 
kind of practice, adequate funding of law programs is critical. As discussed in chapter 
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five, experiential learning through role-plays is the signature pedagogy56 of the 
teaching of negotiation and mediation and must be funded appropriately to engender 
skills, and support theoretical understanding of non-adversarial practices. 
Although there was some level of diversity evident in the strategies employed by the 
teachers, the dominant approach was the use of role-plays. In particular teachers 
favoured integrative bargaining in the negotiation role-plays, and the facilitative 
model of mediation in mediation role-plays. The focus of these models indicates most 
teachers were restricted to first generation practice in ADR. Teachers role-play design 
largely aligned with first generation pedagogy, that is, most teachers did not 
significantly vary their practice in terms of adapting the design for different cultural 
groups, such as asking students to engage in role-plays that draw from cultural groups 
in the classroom or by asking students to design role-plays that required them to 
research other cultures. Although there were instances of teachers using exercises 
where students designed their roles, as well as playing them out, they were in the 
minority.  
Clinical work is one method of teaching ADR that has great potential in promoting 
non-adversarial practice in students. Clinical education is supported by proponents of 
therapeutic jurisprudence due to the opportunity for authentic learning presented by 
this option.57 One course in this study was taught as a clinical course and one course 
provided the option of a placement with a legal and justice agency. The ADR clinic 
course was taught in Queensland where ADR skills were integrated into the 
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curriculum and the ADR clinic course was offered as a later year elective. This clinic 
took the form of a series of seminar classes held at the university and a subsequent 
student placement with an ADR agency, or observation of clinical practice. The 
teacher regarded the course as important due to the opportunity for students to 
observe, although not to practice, mediation skills. The course was capped in numbers 
and thus only a dozen students were able to study this course at the one time. This 
elective built on the skills gained in the integrated ADR skills program in the 
substantive law subjects. This teacher commented: 
I like the involvement of the clinic and the fusion of these insights 
across other courses, I think they're the important parts (Q 3 (a) p 19). 
Another teacher in the study noted the benefits of this approach, but also lamented the 
lack of opportunities for this kind of learning and teaching strategy at her university: 
I wish universities had more opportunities for the ADR students to do 
placements and have clinical practice as well as theoretical information 
(Q 2 (b) survey p 6). 
Only a small number of law schools in this sample provided this approach to learning 
and teaching strategies in ADR courses. The other instance of a clinical opportunity 
was in Victoria. An ADR course that combined with non-adversarial justice provided 
the option of a placement in various legal and justice agencies including ADR 
agencies. This was an option in the assessment, and the teachers of the course noted 
the significant amount of time that was required to organise these placements. Such 
placements require a good relationship with an ADR agency. Each agency normally 
allowed only a relatively small number of students to participate. Another option 
would be an ADR clinic funded by a university. Such a clinic would have the benefits 
of allowing students to engage in observations, participate in mediations, usually 
under a co-mediation model and be immersed in the field. This option would require a 
significant investment of resources for a law school. The cost is likely to be much 
greater than the cost of small-group pedagogy to facilitate role-plays and debriefing, 
although there would be a wide range of other benefits and challenges. Therefore it is 
likely that such an approach would only be available as an elective in most 
undergraduate programs. In contrast Juris Doctor or full fee programs may be able to 
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implement such an option as a compulsory course due to the higher funding of their 
programs. Overall, clinical options of this nature, although valuable in providing 
authentic learning, may be prohibitive in terms of resources to set up and run for most 
law schools in Australia. Research has established that clinical teaching in Australia is 
expensive to provide and time consuming for staff to supervise.58   
The discourse of pedagogicalism is highly valued by the majority of teachers in this 
study. Uniformly, teachers of ADR stand-alone units discussed their learning and 
teaching strategies with an understanding of ‘deep’ learning and the benefits of 
authentic, experiential simulations through role-plays. This was not the case in two 
out of the three courses where ADR was combined with civil procedure. However, it 
is possible to provide students with a learning and teaching experience that includes 
experiential learning as shown by the third ADR course combined with civil 
procedure which demonstrated this kind of learning design. The intersection of 
pedagogicalism with the corporatism discourse showed that learning and teaching 
strategies can be limited by funding constraints, although this was less evident where 
the program was full-fee paying. 
7.2.3 RADICALISM 
Radicalism exposes and questions the ‘undisclosed, political positions, gender biases, 
cultural biases and/or power relations within legal education and within law.’59 This 
approach critiques positivist representations of the law as an objective, rational and 
coherent body of rules. Radical discourse engages with power and the law and seeks 
to consider the experiences of marginalised groups in society.60 However, critical 
theory courses are declining in popularity in law schools as these subjects are not seen 
to contribute to employment opportunities and may disrupt the dominance of doctrine 
in legal education.61  
Radicalism may be said to co-operate with pedagogicalism as new learning and 
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teaching strategies resist conventional approaches to learning in law schools.62 The 
social sciences have much to offer legal education in providing the opportunity to 
help students understand the social impact of the law (and the operation of power) and 
question the role of law in society and the role of the legal profession itself.63 
Proponents of second generation practice and pedagogy adopt critical theory, seeing 
such a theoretical basis as important in the evolution of practice and teaching.64 
In this study of ADR teachers, each survey respondent and interviewee was asked if 
they included postmodernist and social constructionist perspectives drawn from the 
social sciences in their ADR teaching. All but three of those interviewed or surveyed 
indicated that they did not draw from these perspectives in their ADR offerings. 
Reasons given for the omission were varied and included for some a belief that such 
social science discourse was not relevant to a law course offering; that students would 
not find such material ‘easy’ to understand as they generally dealt with legal doctrine; 
or that they did not themselves understand the theory behind these discourses. This 
lack of social science theory was evident in the analysis of the course guides where 
the area of ‘power’ was analysed. In the content analysis of whether power appeared 
in the objectives or content in terms of topics, of the courses, five guides showed a 
consideration of power (see Appendix G). However, power can be seen in modernist 
terms and the interview data demonstrated that only three of the five addressed power 
as a postmodernist construct. None of the guides in the law courses referred to social 
science. Some teachers in their interviews referred to postgraduate offerings in ADR 
that were part of the Masters of Law programs that did deal with some critical theory 
and power. They argued that undergraduates needed grounding in 
integrative/facilitative approaches. In contrast, it seemed they believed that 
postgraduate students were able to meet the intellectual challenges of postmodernist 
concerns. Teachers’ who had undergraduate advanced electives in ADR in their law 
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degrees also saw the need for a preparatory grounding in the integrative/facilitative 
approach. These teachers stated that law students needed to understand first 
generation practice before engaging with theory from the social sciences in advanced 
elective courses. 
A key question of this research was whether ADR teachers included diverse models 
of negotiation and mediation in their courses. Each participant was asked about the 
models that they taught in their subjects. As discussed previously in this thesis the 
transformative, narrative and restorative justice models draw from social science 
theory. Two of the teachers in the combined ADR and civil procedure courses did not 
teach any specific model of mediation. These two teachers did not differentiate 
between models and referred to mediation as if there were only one model. In the 
third course with a combined approach to ADR and civil procedure, the teacher 
indicated some exploration of the range of models, and the specific choice of model 
for the role-plays was the integrative/facilitative model. In every interview with 
participants who taught ADR as a stand-alone subject, teachers stated that they 
primarily taught the integrative/facilitative model. Although they may refer to other 
models, such as the narrative or transformative approaches, the focus on learning was 
clearly on the integrative/facilitative model. One participant linked this use of the 
integrative/facilitative models to legal practice: 
Because we’re looking at the lawyer’s role, we’re really focused on the 
facilitative model because that’s where the lawyers will find 
themselves and I suppose we talk a bit about settlement models too. 
We certainly provide the backdrop of all the other models but our 
focus in terms of the discussion [is] mainly on the facilitative (Q 2 (a) 
p 9). 
Another participant stated that the facilitative model was the basis from which other 
models could be compared, and noted that the evaluative model was included and 
described as conciliation: 
I’d refer to that, and I probably would call it conciliation, but [I would 
make a] reference [to] it as well to say that sometimes it’s called 
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evaluative mediation and talk about the insertion of an advisory view 
(Q 1 (c) p 4).  
In terms of models drawing from the social sciences this participant noted that such 
models might be discussed in postgraduate law courses: 
 Narrative, less so, I mean in the postgraduate level when I’m teaching, that’s 
an area where students will often do some research work, but in the 
undergraduate area probably less so (Q 1 (c) p 5).  
This focus on the facilitative model is evident in the course guides analysed in this 
study. Models such as the transformative and narrative models appeared in only two 
guides. In relation to the transformative model, participants spoke of mentioning its 
existence and they noted that it informed some of the dialogue in class, but that it was 
not given significant time in the curriculum. One teacher, the exception to most in the 
study, stated that although she did not teach transformative and narrative mediation as 
a skill process she did include readings to allow students to engage with the theory in 
a systematic way: 
I teach them the skills of facilitative mediation. We do talk about 
transformative mediation and I give them readings…I also teach about 
narrative mediation and we talk about the essentials of that as a school 
of mediation and critique it (N 1 p 8). 
Participants had a range of reasons for their lack of inclusion of the transformative 
and narrative models. One participant stated that he did not think that the other 
models had been fully thought through, and that the facilitative model offered a better 
basic introduction for the students:   
I have a problem with narrative mediation per se if you are purist. Now 
I think it’s okay if you are sitting out there in a family therapy centre 
somewhere and you now call yourself a mediator, instead of a 
therapist, because that’s a better way to aim yourself, people are less 
threatened by that. That’s fine if you want to do that and you basically 
counsel under the guise of mediation…(V 3 (a) p 11). 
Another participant argued that it was hard enough for students to come to terms with 
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the facilitative model, let alone engage with the more complex models such as the 
transformative model: 
If I went straight into transformative mediation, for example, they'd be 
like what?...Because they’ve had a pretty black letter legal education. 
These are usually fourth or fifth year students and they're so used to 
standard lecture/tutorial black letter law type of class that they come to 
mine and some of them love it, some of them can't stand it because 
they’re not comfortable and I make them do things and they have to 
think, they have to actually participate. Some of them are quite 
resistant to the ‘warm fuzzy’ stuff but usually they come around, 
there’s always one that doesn’t, but mostly by the end of it they realise 
that it’s actually worthwhile. But I think if I started off going into 
something like transformative they’d rebel—it could be just my 
perception (Q 1 (b) p 8). 
Another participant said that although she would discuss a range of models, the 
facilitative model was the focus in a week-long intensive dealing with developing 
skills through role-plays:  
There’d be quite a bit of discussion around how the models are 
different and what the mediator’s role is and what the lawyer’s role 
might be and the different models…The model that they teach, the 
practice, is the facilitative (Q 2 (a) pp 9-10). 
Similarly, another participant, cited time constraints as a barrier for dealing with more 
than the facilitative model, but said that the transformative model would be briefly 
discussed in their intensive course: 
…no, we don’t teach transformative mediation in either of the two 
foundational level courses. We certainly tell people about its existence, 
and talk briefly about what it is (V 1 (c) p 22) 
In another course, the participant cited time constraints as the concern for not 
addressing theoretical models in depth. In that course, transformative mediation 
would be mentioned briefly. This course focused on a range of non-adversarial 
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practices, other than ADR, and thus had a broad curriculum. The course includes: 
…facilitation, mediation—including transformative, conciliation, 
arbitration… just because in three hours, which includes an exercise, 
it’s impossible to do that [all of the models], but what we do is we give 
them references (V 1 (a) p 22). 
Some participants in the study stated that it would be even harder to address a 
transformative model in the teaching of ADR, as students are already challenged by 
the demands of the facilitative model with its focus on interest-based negotiation and 
mutual gains. The move from the adversarial approach to negotiation to non-
adversarial practice was challenging enough for some students. Commonly courses 
focused on communication skills, such as active listening, summarising, reframing 
and creative brainstorming and it was considered these were enough of a ‘leap’ for 
students. One participant noted that this difficulty would be even more pronounced 
with the transformative model.  
One ADR topic area that was taught in large number of the courses was the 
restorative justice model, which was taught by nearly half of the participants (see 
Appendix G). This model appeared as part of many course objectives and teachers 
noted that they spent a section of their time on this area. One social science elective at 
one university was devoted entirely to restorative justice, and law students from that 
university could choose this elective. Two of the courses that combined ADR and 
civil procedure did not deal with restorative justice. One combined civil procedure 
and ADR course included a reading that dealt with restorative justice and this reading 
was discussed in class, but the topic was not discussed in depth.  
In summary it would appear that what I will describe as ‘radical’ theory-based models 
in mediation are not taught in any depth in nearly all of the foundation courses dealing 
with ADR in Victoria and Queensland. They are largely neglected in the ADR courses 
that are combined with civil procedure. One undergraduate program offered an 
elective devoted to transformative mediation. Some teachers said that transformative 
and narrative mediation were dealt with in more detail in advanced courses in Masters 
degree programs. The exception to this trend was the restorative justice model, which 
was taught in a significant number of the courses in this study.  
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There were four main reasons given for the lack of inclusion of what I would describe 
as second generation or radical theory-based models in the courses. Teachers said that 
time constraints did not allow them to deal with the range of models, other than to 
mention them briefly. Some teachers also asserted that the various radical theory-
based models were still to be tested as providing the benefits claimed. Thirdly, it was 
argued that students themselves would be unlikely to cope with these models in 
introductory courses, as the facilitative model was already challenging to students. 
Fourthly, a common view was that the course was a law course and as such needed to 
deal with models commonly used in legal circles, and this did not include the 
transformative and narrative models. As noted, the one model other than the 
facilitative model that was widely taught was the restorative justice model. However, 
only two of the participants described using this approach in role-playing, as well as 
the dominant integrative/facilitative models. Restorative justice was largely taught 
through lecture material, readings and class discussion and was not generally 
presented as a practice option in civil law. 
The integrative/facilitative model is the privileged model in the teaching of ADR 
courses in law programs that were a part of this study. However, according to recent 
studies it is not the most widely used model in court-connected practice as evaluative 
mediation dominates such practice.65 The integrative/facilitative model does not resist 
and challenge the law in the way that a radical discourse would do, and thus does not 
consider emotion, culture and power from the perspectives of postmodernism and 
social constructionism. Emotion is sometimes taught as part of the integrative and 
facilitative approaches, but largely from a modernist perspective and through the 
psychological literature. It represents a first generation approach to ADR and an 
individualistic, rationalist approach to conflict resolution. In terms of Margaret 
Thornton’s criticism of law school education,66 as discussed throughout this thesis, 
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first generation practice can be said largely not to disrupt a positivist view of law, 
although it does challenge the traditional adversarial framework of legal practice. 
The theory of restorative justice is less challenging to the law than radical discourse. 
The ideas of rehabilitation and community inherent in this model, described and 
discussed in chapter three, are not as challenging to the dominant legal paradigms as 
radical discourses. Additionally, restorative justice is still mainly associated with the 
criminal jurisdiction, although there is some growth in its use in schools and 
workplaces and as part of diversion or sentencing processes. As such this approach to 
conflict arguably does not undermine traditional civil legal processes. In contrast, 
transformative and narrative approaches are at odds with the current legal philosophy 
as these models reject the underlying philosophy of the law based on individualistic, 
rational approaches to conflict that provide for resolution of disputes. These models 
have a relational world-view and are not primarily concerned with problem-
resolution. First generation practice is thus more acceptable to law teachers and/or the 
legal culture in which they are embedded, because this approach accords with the 
current legal philosophy. 
7.3 CONCLUSIONS 
This study suggests that there is a remarkable uniformity in the teaching of ADR. 
Where ADR is a stand-alone course, the dominant model is the first generation 
integrative/facilitative approach, both in terms of theory and in its application in role-
plays to learn practical skills. This approach to content and pedagogy accords with a 
liberal world-view and includes interdisciplinary theory such as emotion, drawn from 
psychology. Although the first generation integrative/facilitative approach challenges 
the adversarial frame of legal practice, due to the emphasis on collaborative problem-
solving, it could be argued that it does not provide a strong framework to critique the 
law from a radical perspective.  
The transformative and narrative models do critique the positivist frame of much of 
legal practice and ADR because they adopt a relational world-view that rejects the 
individualistic, rational frame of first generation practice. However, my findings show 
that these models are not taught in any depth in most of the courses that were studied 
in this research. These models are briefly dealt with in general discussion in nearly all 
ADR stand-alone courses, but few teachers explicitly include these models in their 
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courses. In courses that combine ADR and civil procedure there is either no 
recognition that models of negotiation and mediation exist or the 
integrative/facilitative model is used. In some courses, restorative justice is taught, but 
this model could be seen as not challenging the dominant legal discourses relating to 
civil ADR practice as the context in which it is taught in the courses studied is largely 
confined to the criminal jurisdictions.  
Similarly, in learning and teaching there is remarkable uniformity. Where ADR is 
taught as a stand-alone course, role-plays are the signature pedagogy. Role-plays are 
mainly used for skill development. In all cases, both law teachers in this study and 
those who taught ADR in non-law contexts where law students could take the subject 
as an elective, used the integrative/facilitative model in role-plays. The pedagogical 
approach taken by the majority of teachers in this study aligned with well-established 
first generation teaching practices regarding role-plays.  
Role-plays were omitted in ADR and civil procedure courses except in one case. The 
teachers in this study who taught at undergraduate level in courses reliant on 
Commonwealth funding indicated that cost was increasingly an issue in adopting 
experiential learning approaches in the teaching of ADR. Where a law program was 
funded through full fees from students, in one undergraduate degree and Juris Doctor 
programs in this study, cost of the role-plays and small group work to debrief the role-
plays was not seen as an issue. With the increase in calls for law programs to provide 
ADR skills and non-adversarial frames of practice it is a concern that the high costs of 
experiential learning and teaching strategies may mean that law schools will not be 
able to provide high quality teaching in this area. Although the overall reliance of 
ADR teachers on integrative/facilitative model role-plays evident in this study has 
been critiqued, this type of learning and teaching has been successful in ADR 
teaching for some time.  
This study suggests that ADR teachers are relatively conservative in their approaches 
to the content and pedagogy of their discipline area. Their frame is first generation 
practice and pedagogy. At the same time due to the fact that much of present day legal 
pedagogy is case-based, the ADR subjects represent an alternative pedagogy in 
comparison to many other law school offerings. In chapter five I argued that the focus 
upon non-adversarial practice through the integrative/facilitative approaches in the 
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teaching of ADR challenges the adversarial culture of lawyers. In this chapter the 
finding that learning and teaching in ADR adopts experiential approaches challenges 
the dominant approach of many law courses taught mainly through lecturing to large 
student audiences. As this study shows, that approach is under threat due to cost 
concerns. Notably, where ADR is combined with civil procedure the content and 
pedagogy of civil procedure, largely adversarial in nature, appears to dominate unless 
there is a thoughtful learning and teaching design. Two of the three courses that 
combined ADR with civil procedure did not include discussion of any models, viewed 
mediation as restricted to one model without any theory informing practice, and failed 
to include role-plays. This finding suggests the need for caution in combining these 
two areas unless careful curriculum design is undertaken. One of three courses that 
combined ADR with civil procedure included the integrative/facilitative approach, 
mentioned restorative justice and included role-plays. Thus a thoughtful design in a 
combined course can include ADR in a manner that covers many of the objectives of 
stand-alone ADR courses. Importantly, the combination of the two discipline areas 
usually does not allow sufficient time to delve into diverse models of theory and 
address second generation practice.  
Significantly, although second generation models were mentioned in many ADR 
stand-alone courses, the marginalisation of radical critique is evident in this research. 
Models of mediation that resist and challenge dominant positivist discourses in law 
are not taught in any depth in most courses that were part of this study. There was 
evidence that some law schools include a broader and more radical approach in their 
postgraduate offerings or advanced undergraduate electives.  
The liberal discourse appears to be the favoured discourse in ADR teaching at 
undergraduate or Juris Doctor level. There are benefits to this approach as the models 
adopted do at least challenge traditional notions of adversarial legal practice. The 
teachers also regularly dealt with the interdisciplinary area of emotion in their 
courses, although the learning and teaching strategies adopted were largely ‘ad hoc’ 
and require curriculum review to engage with theory regarding emotion. Similarly, 
culture as an issue in ADR was widely addressed by teachers in this study. However, 
the ways that emotion and culture were taught largely drew on the liberal discourse. 
The approach was most often essentialist and the nuances of understanding of 
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emotion and culture informed by post-modernist and social constructionist 
perspectives was evident in the teaching of only a few teachers. Thus radical theory 
and models operate on the edges of contemporary Australian ADR learning and 
teaching in law schools. In the final chapter of this thesis I consider options for 
change in the content and pedagogy of ADR. 
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CHAPTER 8 CONCLUSIONS 
8.1 INTRODUCTION 
This thesis has explored a key research question about the content and pedagogy of 
ADR courses in law schools in Australia. This study is unique in Australia in that it 
has used a methodology based primarily on qualitative data. In my research, I 
gathered the stories of ADR teachers’ choices concerning curriculum, their learning 
and teaching practices, as well as reflections on their experience of teaching ADR in a 
law school setting. I also collected course guides either from these teachers or from 
their university website. The content analysis of these guides supported the 
investigation of the qualitative data, providing detail regarding content and pedagogy. 
I used relevant literature as a lens to analyse the data for this study. In particular I 
explored the literature on non-adversarialism, considering especially the work of Julie 
Macfarlane, to understand the frame of legal practice being taught by ADR teachers in 
this study. I also considered the work of Australian academic Nickolas James’ and his 
analysis of the discourses of legal education to understand the forces affecting law 
schools and the consequent impact on the teaching of ADR. As a result of these 
investigations, I have theorised about the competing and sometimes collaborating 
forces that influence the teaching of ADR in legal education, affecting both the 
content and pedagogy of this important area of study. The findings from this data 
collection document and analyse ADR curriculum and teaching practice in two states, 
Victoria and Queensland, and these findings can be generalised throughout Australia 
due to the representative nature of the sample. My research has captured and analysed 
the variety of ways that ADR can be taught in a law program. My goal is that it may 
foster greater awareness of teaching efforts in this community of practice and 
encourage change in the teaching of ADR in law schools.  
One of the most significant findings from my research is that ADR law teachers are 
committed to developing non-adversarial practice in their students. They resist and 
challenge traditional adversarial frames of practice in law through their use of first 
generation practice. I identified that the Harvard integrative approach to negotiation 
and the facilitative model of mediation, based on the integrative bargaining 
philosophy, is the basis for the majority of ADR courses. The framing of ADR 
courses through the norms of first generation practice, in both content and pedagogy, 
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provides law students with the opportunity to experience a course predicated on non-
adversarial paradigms. This may assist them to understand the changing dynamics of 
legal practice, where ADR is now often prioritised. As such, ADR is an area of study 
that tempers the litigious constructs of much of the rest of legal education. However, 
the experience of law teachers in this area demonstrates that most law schools 
currently fail to recognise the important contribution of ADR to a law program. 
The majority of ADR teachers in this study expressed concerns about the 
marginalisation of their discipline in law schools due to dominance of the discourse of 
doctrinalism. Their experience is that ADR, due to its low emphasis on black letter 
law and its interdisciplinary focus, is not as highly valued by some law colleagues and 
students as most other areas in the legal curriculum. My research also shows the 
strong influence of the discourse of vocationalism on the majority of teachers in this 
study. These teachers frame their course around readying students for non-adversarial 
legal practice and the development of ADR skills. Unlike many of their non-ADR 
colleagues, they adopt active learning and teaching strategies primarily through the 
use of role-plays, showing the influence of pedagogicalism on their teaching. 
However, I also found that the rise of corporatism in legal education and the 
consequent tight budgetary conditions, impose constraints on their teaching efforts in 
some law schools, and can threaten the use of role-plays. On a philosophical level, I 
found that the majority of teachers in this study adopted the philosophy of liberalism 
as the underlying premise of their choices in content and pedagogy. This approach 
meant that teaching in regards to the areas of emotion, culture and power were largely 
modernist in perspective. The discourse of radicalism was not a strong influence on 
the teaching of ADR in the courses in this study. Only a few teachers included 
significant engagement with second generation practice and pedagogy. The majority 
did not consider emotion, culture and power from postmodernist and social 
constructionist perspectives. Most teachers did not include new models of mediation, 
such as the narrative and transformative models at any length. In this chapter I argue 
that encouraging ADR teachers to explore the benefits of new perspectives and 
models that are part of the second generation practice and pedagogy in ADR may lead 
to more nuanced understanding, and willingness to address emotions, power and 
culture in ADR and in general legal practice for lawyers. This chapter draws together 
my findings and considers the central and associated research questions in detail. I 
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discuss options for changes to the teaching of ADR in legal education and suggest 
strategies to achieve those changes. 
8.2 PROMOTING NON-ADVERSARIAL PRACTICE 
When considering the content and pedagogy of ADR teaching in Australian law 
schools, one of my key questions was whether non-adversarial practices were being 
taught in ADR. As indicated, my findings1 demonstrate that non-adversarial practice 
was promoted by the all of the ADR teachers in this study. Regardless of how ADR 
was located in the curriculum, each participant in this study showed a commitment to 
the use of alternative processes in the law. All of them recognised the changing nature 
of the Australian legal system and the increasing importance of ADR, particularly the 
options of negotiation and mediation, in our courts. The majority of teachers 
privileged ADR over traditional adversarial orientations in law. Most teachers had a 
strong commitment to integrative/facilitative models as opposed to 
distributive/evaluative models in negotiation and mediation. In short, first generation 
practice is the dominant approach in the teaching of ADR in the law schools in 
Victoria and Queensland.  
Adherence to the integrative/facilitative models of negotiation and mediation resists 
and challenges traditional adversarial constructs in the law. Resistance is evident in 
the choices of content made by the majority of teachers in this study and through their 
critique of the distributive/evaluative models. Although some teachers supported the 
distributive/evaluative models in certain circumstances, the majority presented these 
models to their students as poor practice in dispute resolution. These models were 
criticised as mirroring litigious processes in the courts. Teachers promoted the 
integrative/facilitative approach and expressed the common aim of shaping law 
students for legal practice that engages in integrative bargaining.  
In contrast to the majority, two teachers who combined ADR with civil procedure did 
not distinguish between models and saw ADR options as homogenous. This suggested 
that these teachers were unfamiliar with the theory and practice of ADR. This finding 
highlights the risks of combining ADR and civil procedure. In my analysis of the 
content and pedagogy of two of three courses that combined ADR and civil 
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procedure, it became clear that in these courses ADR was merely ‘tacked on’ to a 
course framed by adversarial/litigation paradigms. ADR was given minimal time in 
these courses and the various models of ADR were not discussed. Only one ADR 
combined course devoted a significant part of the course curriculum to this area and 
considered ADR in an informed manner, engaging with first generation practice and 
restorative justice. This suggests that it is possible for teachers to successfully 
combine these two areas to promote non-adversarial practice, but only where the 
teacher understands and values the ADR discipline. Whether combined courses can 
promote second generation practice is addressed in section 8.7 below. 
A further important finding is that ADR stand-alone teachers often feel marginalised 
in law schools. The resistance to traditional, adversarial norms in law coupled with a 
lack of doctrinal content in teachers’ courses meant that other law teachers were often 
derisive of ADR. Many teachers reported feeling less valued in their efforts than 
colleagues who taught substantive law courses. Some participants felt this view was 
mirrored by a small percentage of students. It would appear that ADR currently lacks 
the high status of much of the rest of legal education. Law holds a privileged position 
in our society, based upon specialised knowledge and adversarial norms. A course 
that undermines the adversarial norms of legal education can be seen to be subversive 
of lawyers’ privileged position. The high status of black letter law as part of the 
discourse of doctrinalism can marginalise the learning and teaching approaches of 
ADR with its focus on communication skills and negotiation/mediation heuristics. 
The interdisciplinary nature of ADR courses means that this discipline area lacks 
prestige due to the reification of doctrine in most law schools. 
While law schools may not sufficiently value ADR as a discipline area in the legal 
curriculum, government policy and court initiatives in support of alternative processes 
are gaining critical momentum in Australia. Government and courts increasingly 
promote both ADR and non-adversarial practices, and legal education is seen as an 
important vehicle to prepare lawyers to engage in these practices. State governments 
are now recommending the teaching of ADR to law students. Thus the discourse of 
vocationalism leads to a perception of the increasing value of ADR as part of the 
changing professional identify of lawyers. In response to these changing professional 
norms, my research shows that ADR teachers are active in promoting evolving 
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constructions of legal practice. In their work, the majority of teachers privileged the 
paradigm of non-adversarial practice and aimed to help students understand the 
changing norms of what it means to be a lawyer. This is one of the most important 
findings of this study as it indicates the crucial contribution that ADR teachers can 
make in shaping lawyers of the future. These teachers do not merely teach students 
the skills of negotiation and mediation, they are teaching students to understand their 
new role in the legal system where ADR is prioritised and holistic problem solving is 
encouraged. This approach is in accord with the therapeutic jurisprudence movement. 
Whilst government and courts increasingly value ADR, this phenomenon is not 
universal as there is still resistance from some lawyers to alternative processes. The 
colonisation of mediation through the widespread use of evaluative mediation shows 
that those who promote ADR, in courts and in government cannot be complacent 
about the increasing use of alternative processes.2 ADR in legal education can 
contribute to the development of this area by resisting models such as evaluative 
mediation that neglect the major benefits of mediation, including party self-
determination and procedural justice.  
8.3 THE PLACE OF ADR IN THE LEGAL CURRICULUM 
Another question in this research related to the place of ADR in legal curriculum. 
This question is important as ‘where’ the content and pedagogy of ADR is located in 
the course influences ‘what’ this discipline area can achieve in legal education. This 
study maps the place of ADR in the various law school programs in Victoria and 
Queensland through the interviews, surveys and the content analysis of the course 
guides. My findings show that ADR is represented in each of the twelve law schools 
in the two states (and one school in New South Wales) that are the focus of this thesis. 
ADR appears in a number of ways in the legal curriculum in the law schools 
investigated: as a compulsory stand-alone course, or combined with civil procedure or 
non-adversarial justice. In some cases the discipline was integrated into substantive 
law courses across the curriculum, with a later year stand-alone ADR elective 
available. My findings3 point to the current lack of stability in the place of ADR in the 
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law programs studied. This lack of stability is likely to be replicated in other law 
schools around the country. Although each of the programs in the study included 
ADR in their curriculum, my analysis suggests that the place of ADR is sometimes 
uncertain. As ADR is not currently one of the compulsory knowledge areas for 
accreditation as an Australian lawyer, law schools are free to exclude this discipline 
area from their core offerings and law schools are not mandated to provide ADR as an 
elective. Some teachers in this study spoke of program reviews where it was 
necessary to lobby vigorously for the introduction, or even the continued inclusion, of 
ADR in the law curriculum.  
Another important finding is that ADR can be incorporated in the legal curriculum in 
a manner that does not adequately address the theory and practice of this area. This is 
a concern especially as the discourse of vocationalism increasingly calls for the 
inclusion of ADR in law degrees, yet the way that ADR is included may be so 
minimal that the contribution to students’ learning is negligible. For example, one 
strategy identified in this study is to combine ADR with the compulsory knowledge 
area of civil procedure, an option found in three law schools. This approach to the 
teaching of ADR in the legal curriculum can marginalise ADR. In two out of three 
instances where ADR was combined with civil procedure, the teachers of these 
courses reported paying only limited attention to ADR and, as noted, they did not 
distinguish between different models of negotiation and mediation. In these classes 
there was no experiential learning through role-plays, instead these courses focused 
upon litigation. This was the case even though the term ADR, or a similar term, was 
included in the title of the combined subjects together with the term ‘Civil Procedure’ 
suggesting equivalent treatment of each knowledge area. In the third university to 
combine ADR with civil procedure, negotiation and mediation were addressed in both 
content and pedagogy although the ADR content was still less than half of the overall 
course. Another strategy is to integrate ADR as a module in another compulsory 
knowledge area such as contract or property law. Some teachers in the interviews 
expressed doubts about the effectiveness of integrating ADR into substantive law 
courses, even though it may then become part of a compulsory course. It was their 
view that where ADR was integrated with substantive law subjects, time constraints 
meant that the theory of ADR was generally neglected or cursorily addressed, 
although experiential learning through role-plays may have been included. The model 
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taught in this context was generally the basics of first generation practice through the 
integrative/facilitative models. The teachers also commented on the experience of 
teaching an ADR module in a substantive law course. In their view, these teachers 
would often lack the expertise in ADR of teachers who taught ADR as a stand-alone 
course, although some law schools provided appropriate training. The concern about 
lack of expertise is also relevant for the teachers of combined ADR and civil 
procedure courses. In this study two of the three teachers who combined ADR with 
civil procedure had limited experience of ADR, but claimed extensive experience in 
litigation. 
In chapter four I analysed recent law standards commissioned by the Australian 
Learning and Teaching Council (ALTC) and explored the potential through the 
threshold learning outcomes (TLOs) for ADR to become a requirement in the law 
curriculum. These TLOs in law include topics relevant to the discipline area of ADR 
in a number of ways including knowledge, communication and self-management. 
This initiative represents a significant increase in the status of ADR with many law 
schools likely to be influenced to include ADR in the compulsory curriculum, in some 
form, due to the TLOs. Despite the potential for TLOs to encourage a deeper focus on 
ADR, law schools may meet these new requirements but still not offer students a 
quality experience of ADR theory and practice. Students may receive a superficial 
exposure to ADR that gives them little other than some of the basics of first 
generation practice. They may experience ADR where it is combined with civil 
procedure with a litigation frame dominant in the subject, and a cursory treatment of 
ADR in the learning and teaching design. If a law school takes an integrated approach 
to ADR it may mean that ADR is taught as a module that fails to address theoretical 
concerns in depth, and instead concentrates on the basics of first generation practice. 
In both approaches, students are unlikely to be taught by an ADR ‘expert’ and this 
may diminish the effectiveness of the learning and teaching design.  
The findings in this research indicate that ADR is best taught as a compulsory stand-
alone course that gives sufficient course time to the content and pedagogy of this area. 
ADR stand alone teachers in this study consistently indicated that they felt 
marginalised and less valued than those teachers whose courses were compulsory. 
The advent of the TLOs seems to make this development more likely. Sufficient space 
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in the course curriculum to address ADR theory and practice effectively is essential. 
When offered as a stand-alone course, it will also most likely be taught by teachers 
with ADR expertise, ensuring that students experience the best quality teaching in this 
area. The literature on teaching ADR and the discussion of the teachers in this study 
suggests that a stand-alone compulsory course is best placed in the first year of a law 
program in order to combat the adversarial paradigms of much of the rest of the legal 
curriculum. However, even with a generous approach to the location and teaching of 
ADR in the law curriculum, corporatist concerns and budgetary restraint may impact 
on teaching of ADR theory and practice. The fear of high costs may mean students 
will not be given the small group learning and debriefing that is essential to role-play 
pedagogy. 
8.4 ADR LEARNING AND TEACHING STRATEGIES 
The research question regarding the types of learning and teaching strategies adopted 
by ADR teachers is integral to this study as teaching strategies impact on student 
learning. The literature about ADR and pedagogy suggests that active learning 
through role-plays is common.4 The literature suggests that ADR pedagogy has the 
potential to contribute to the improvement of legal education generally as much of 
legal pedagogy is passive in delivery. For instance, the Carnegie Report5 in the United 
States identified the area of ADR and the use of simulations as an important 
opportunity to improve learning in law. The ‘new’ lawyer, described by Julie 
Macfarlane,6 will learn the approach of non-adversarial practice through a number of 
learning and teaching strategies, and most importantly through the use of role-plays. 
The movement of therapeutic jurisprudence promotes simulations and clinics to 
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develop the holistic legal practitioner of the future. 7 My study shows8 that role-plays 
were the most common learning and teaching strategy used in ADR stand–alone 
courses in Australia. Although teachers used a variety of innovative learning and 
teaching strategies, such as the use of DVD, online learning and improvisation, the 
staple of the courses in this study was the role-play. This learning and teaching 
strategy can be described as the ‘signature’ pedagogy9 of the area. Role-plays provide 
the opportunity for ‘deep’ learning through active, authentic experiences that simulate 
‘real world’ contexts. 10 Jill Howieson’s recent research at the University of Western 
Australia shows that the interactive pedagogy of ADR contributes to student 
engagement with their studies and had a positive impact on their mental health.11 
Teachers of stand-alone ADR courses in my study regarded students’ mastery of ADR 
skills through the role-plays as essential, but also stressed the importance of 
integrating theory and practice through the role experience and subsequent debriefing. 
The model used in the role-plays was overwhelmingly the integrative/facilitative 
model.  
The teachers of stand-alone ADR courses in this research believed that offering small 
classes or tutorials, in addition to lectures, was crucial for successful pedagogy in 
order to effectively debrief role-plays. Teachers in the study who taught ADR in large 
classes expressed frustration with the rise of the corporatist discourse in their 
universities and law schools that required a reduction in the cost of teaching ADR. 
This cost issue was not a concern where classes were full fee paying or where elective 
ADR courses set capped numbers. Two of the teachers who taught combined ADR 
and civil procedure courses did not see cost as a concern as they did not engage in 
role-plays. In this study, some teachers expressed concerns about the cost of ADR 
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clinic or placement options; a key pedagogy of the therapeutic jurisprudence 
movement. Clinical opportunities in ADR, and in law generally, are constrained by 
the high cost of administration or in the case of placements the cost of finding and 
supervising positions in industry. In the likely absence of clinical placement 
opportunities, role-plays provide the opportunity for active learning as well as an 
avenue to engage with the topic of emotion in conflict. For this reason, it is important 
that law schools adequately fund the teaching of ADR to enable the use of role-plays.  
It is also desirable for law schools to find funding for clinic and placement 
opportunities in ADR.  
8.5 EMOTION IN ADR LEGAL EDUCATION 
In this study I researched the question of the degree to which the role of emotion in 
conflict was taught in ADR courses. Emotion is increasingly recognised as a central 
concern in legal practice. In this thesis I have argued that lawyers need to adopt non-
adversarial practices, and also to have an understanding of the wider emotional 
dimensions of disputes. I have argued, drawing particularly on the literature from the 
therapeutic jurisprudence movement,12 that emotion is important in conflict, and 
lawyers should be better prepared to deal with emotional concerns in disputes through 
their legal education. My findings13 show that the majority of ADR teachers in this 
research routinely engaged with students about emotional concerns in conflict. Their 
teaching about emotional issues was largely achieved through the debriefing of role-
plays. Although emotion was not often expressed as a learning objective in the 
courses in this study, it was clear that teachers and students regularly discussed the 
emotional dimensions of conflict, and explored strategies for dealing with difficult 
emotions. The approach adopted to teach about emotion drew from first generation 
integrative/facilitative models, in that emotion was discussed in the aftermath of 
students playing out role-plays using this model. In only a few instances teachers 
drew from the literature relating to emotion and provided readings to students on this 
topic. The debriefing of emotional concerns after simulations did not generally 
include psychological, or postmodernist and social constructionist perspectives. The 
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discourse of liberalism was evident in the teaching of emotion in ADR courses. 
Liberalism values an interdisciplinary approach to law. Most teachers considered 
emotion to be a significant topic drawn from the discipline of psychology to include 
in their ADR teaching. However, the teachers were relatively unsophisticated in their 
approach to interdisciplinary engagement as they failed to refer to the literature 
relating to emotion from psychology and other disciplines. To teach about areas such 
as emotion more effectively, and to link this approach to emerging paradigms of legal 
practice, ADR teachers need to integrate more theory with practice, and engage with 
the literature relating to emotion. The ways that second generation models of practice 
and pedagogy engage with emotion are discussed in section 8.7 below. 
The impetus for teaching about emotion in law schools has become more important 
with research showing high levels of depression in law students who study in 
Australia and the United States. In part, the high levels of depression are ascribed to 
the competitive environment in law schools, the adversarial nature of law and legal 
pedagogy, and the lack of moral engagement in legal issues and case studies.14 To 
combat these problems in legal education, students can be taught about approaches 
such as emotional intelligence15 and this awareness may contribute to their mental 
wellbeing. Howieson has pointed to the potential that ADR courses have to positively 
impact on student mental wellbeing and she particularly emphasises the interaction of 
role-plays as the vehicle to help students’ mental health. Although this is not the only 
way that students can engage in strategies to improve mental health, and there are 
other areas of law such as criminal law that deal with emotion, ADR teachers have a 
significant role to play in this area. My research shows that some ADR teachers are 
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highly experienced in teaching about emotion and thus may contribute to legal 
pedagogy addressing emotional concerns in conflict. Since ADR teachers routinely 
use role-plays, particularly the debriefing after role-plays, to teach law students about 
emotion, this is another argument for the provision of sufficient funding to include 
role-plays in ADR classes.  
8.6 CULTURE AND POWER IN ADR LEGAL EDUCATION  
A key research question in my thesis was the issue of culture in ADR teaching. When 
addressing culture, teachers have the option of framing this concern in stereotypical 
and essentialist terms in ADR, or alternatively culture can be constructed as an aspect 
of identity.16 My analysis of the data17 revealed that, like the topic of emotion, culture 
in ADR was commonly taught by the participants in this study. In contrast to the 
teaching of emotion, the topic of culture was explicitly referred to as either a course 
learning objective or a topic in the majority of ADR courses. These teachers usually 
included literature about culture usually around ethnic or Indigenous issues in their 
teaching.18 Culture did not figure as prominently as an issue in role-plays, but some 
teachers did include cultural concerns in this learning and teaching strategy. The 
approaches to culture used by the ADR teachers in this study rarely drew from 
postmodernist or social constructionist perspectives. A first generation approach that 
accorded with the dominant positivist discourses of the law was evident in the 
teaching practices of nearly all the participants. Only a small minority saw culture as 
other than essentialist and unchanging. 
Another central concern in the research was investigation of the teaching of power in 
ADR courses. I found19 that the majority of teachers of ADR stand-alone courses took 
a modernist approach to the concern of power with power imbalances a key concern 
for all teachers. Many emphasised gender power imbalances, particularly in relation 
to family violence, but few saw power in postmodernist terms. The majority of 
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teachers saw power as something that was held by the ‘dominant’ party in negotiation 
and mediation. Their view of power was that it could be used oppressively creating an 
imbalance in the process. They did not describe power as circulating in the process 
and failed to recognise that both parties had agency. This latter approach is in line 
with much of second generation practice. 
8.7 TOWARDS SECOND GENERATION PRACTICE IN ADR LEGAL 
EDUCATION?  
When considering the content and pedagogy of ADR in legal education in this 
research I wanted to ascertain whether emergent models of practice were included in 
ADR courses. This is because second generation practice differs from first generation 
paradigms in negotiation and mediation as it is interactional rather than transactional 
and instrumental, relational rather than individualistic and does not privilege the 
rational over emotional concerns in conflict. This approach has practice benefits 
specifically in relation to issues such as emotion, culture and power in conflict 
engagement.20 A significant finding of my study21 is that second generation practice, 
in the form of emergent models of negotiation and mediation, such as the 
transformative and narrative models of mediation, are largely absent from the ADR 
curriculum. The dominant models taught in ADR in the law schools in Victoria and 
Queensland are the integrative/facilitative models of first generation practice. This 
reflects the history of the rise of ADR in both the community and the courts where the 
initial focus has been on Western constructs of conflict and dispute resolution. The 
majority of teachers in this study taught first generation models and included one 
other approach, the restorative justice conferencing/victim offender model. In addition 
to first generation approaches, a small number of ADR stand-alone teachers also 
taught second generation models and dealt with critical theory. Second generation 
models of negotiation and mediation, such as narrative and transformative 
approaches, were not taught in most of the courses studied in this sample. Indeed 
radical theory such as postmodernist and social constructionist theory is generally not 
taught in the ADR curricula. Postmodernism and social constructionist theories are 
not addressed in any depth as part of a discussion of models, or included as modules 
in their own right. The privileging of the model of integrative/facilitative approaches 
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accords with practices in the United States. Second generation practice is restricted to 
the fringes of teaching in negotiation and mediation.22 In this study some teachers 
reported that second generation practice was taught in some postgraduate courses and 
in some few advanced undergraduate electives, but these courses will reach only a 
small number of students. 
Teachers in this study offered a variety of reasons for omitting second generation 
practice. Many argued that attention to diverse models is impossible in an already 
crowded curriculum. Some teachers stated that emergent models of second generation 
practice are not widely adopted and do not reflect the kinds of approaches that law 
students will engage in when practising law. Another explanation for the failure to 
include second generation practice in most of the courses in this study is the 
individualist, positivist nature of first generation practice that largely accords with 
liberal notions of the practice of law. Many ADR teachers aligned philosophically 
with the discourse of liberalism. Second generation practice that draws from 
postmodernist and social constructionist perspectives was simply not valued to the 
same extent. The majority of teachers failed to adopt or consider critical theory in the 
content and pedagogy of ADR primarily because such approaches are at odds with the 
predominantly positivist constructions of law. 
Additionally, the integrative/facilitative models of first generation practice draw from 
the discourses of business and focus heavily on resolution of disputes. In contrast the 
transformative and narrative models focus on a relational world-view, where 
agreements may occur, but are not the primary aim of the approach to conflict 
engagement. Teaching first generation models might be said to reflect a technocratic 
approach to the education of lawyers. Legal education is affected by business 
discourses that emphasise educating students in a manner that adds economic value to 
the practice of law. This construction of legal education can be traced to the effects of 
neoliberal policies in higher education in Australia.23 This development has meant 
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that the discourse of corporatism is presently dominant in many law schools in this 
country. The integrative/facilitative models of first generation practice draw from the 
business world of negotiation theory and as such are more acceptable to the legal 
culture than second generation practice drawn from the social sciences. Business 
discourse provides a level of legitimacy for these models that second generation 
models of ADR have yet to reach. Second generation practice is presently far 
removed from the legitimising frame of business and is seen to be irrelevant to legal 
practice. The exception may be those areas of legal practice, such as family law, that 
privilege relationship concerns in practice. Overall, as critical theory has been 
progressively marginalised in legal education, the likelihood of second generation 
practice being taught in law schools becomes smaller. 
The inclusion of victim offender mediation/restorative justice conferencing in many 
courses in this study can be explained due to the area of practice where this model is 
used. Restorative justice is mostly used in the criminal area of practice, which (like 
the jurisdiction of family law) involves interpersonal issues between victims and 
offenders. The recognition that there are psychological repercussions to crimes means 
that this model has value in dealing with the aftermath of offending. Taught in an 
ADR subject, it provides a contrast to the use of negotiation and mediation in civil 
matters, but seems to have been taught more as a ‘curiosity’ than as an approach that 
may potentially apply in civil litigation. It could be seen to be segregated from the rest 
of the subject and exploration of alternatives to court adjudication, as it is not focused 
on civil issues. Only one teacher used role-plays in restorative justice as well as in the 
integrative/facilitative models. There is evidence in this study that second generation 
models are being taught in four undergraduate courses in this study, thus indicating 
optimism for the future. It is evident that there is some resistance to the dominant 
norms of law and legal education and thus hope that this area of ADR theory and 
practice will be more widely taught to law students. At present this resistance is minor 
compared to the number of teachers in this study who rejected the inclusion of second 
generation practice. Due to the attitudes to second generation practice documented in 
this research, it is clear that law students generally do not experience models based on 
a relational world view that address emotion, culture and power from postmodernist 
and social constructionist perspectives. Restorative justice conferencing/victim 
offender mediation can be taught with an understanding of critical theory at its base, 
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but the participants in this study generally did not take this approach. Therefore 
positivist constructs of individualistic approaches to conflict are the norm in ADR 
legal education. In this thesis I argue that if second generation practice were to be 
routinely taught to law students, they would gain a deeper understanding of ADR 
practice and theory, particularly the relational world view, and would better discern 
the impact of emotion, culture and power in conflict. The inclusion of second 
generation models would assist students to see possibilities in conflict engagement 
other than the dominant first generation norm. This assertion requires testing and I 
discuss possible further research in next. 
It is acknowledged that second generation models of practice are unlikely to be used 
in a great number of legal disputes. However, the conceptual frames of these 
approaches are valuable to students because they represent the ‘cutting edge’ of 
emergent theory in negotiation and mediation. I have argued that second generation 
practice and pedagogy is also valuable to teach to law students because they will gain 
an understanding that such practice is interactional and relational. They will 
understand interventions relating to emotion, culture and power from different critical 
perspectives including postmodernist and social constructionist perspectives. Further 
research needs to be conducted in order to establish that law students would benefit 
from these differing perspectives. Similar to the methods used in the research 
conducted in Australia by Tom Fisher, Judy Gutman and Erika Martens,24 discussed 
in chapters one and four, students could be pre-tested about their understandings of 
conflict, taught second generation practice in ADR, and then post-tested to establish 
learning about various models and to assess whether this teaching affected their 
understandings of emotion, culture and power in conflict. Such research would further 
the development of ADR in legal education, exploring the impact of second 
generation practice and pedagogy on law students. A crucial initiative for the future is 
to challenge ADR teachers to consider including these differing approaches in their 
teaching in order for law to engage with theoretical approaches to conflict.  
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8.7 FINAL COMMENTS 
In this final section I discuss various initiatives for the improvement of ADR learning 
and teaching in legal education. From this study it is clear that ADR is widely 
represented in the law curriculum in Victoria and Queensland. The recent release of 
the TLOs is an important opportunity for teaching ADR in the legal curriculum 
because it is likely that more law schools will include ADR as a compulsory element 
in the law program. Yet the way that ADR is included will determine whether this 
area can contribute to non-adversarial practice or whether adversarial constructs 
dominate a course. Where ADR is combined with civil procedure there is a danger 
that an adversarial frame may dominate unless the curriculum is designed to provide 
equal weight to the two areas. ADR is thus best taught as a stand-alone compulsory 
course in order to avoid this adversarial emphasis when combined with civil 
procedure, or integrated into a substantive law course. This approach will also ensure 
that ADR has sufficient standing in the law curriculum so that teachers of ADR will 
experience less marginalisation. Recognition of the value of interdisciplinary 
approaches in ADR content and pedagogy, approaches that do not reify doctrine, is 
important within law schools. In my view law schools should be encouraged to 
support the signature pedagogy of ADR and appropriately fund role-plays and small 
group debriefing, resisting the corporatist discourse that demands low cost learning 
and teaching design. This study has established the importance to ADR stand-alone 
teachers of retaining role-plays for teaching the theory and practice of ADR and also 
in teaching law students about emotion in conflict. This study has also highlighted the 
lack of clinical and placement opportunities in ADR. 
The adoption of ADR as a compulsory course in the law curriculum will not, of itself, 
ensure that issues of emotion, power and culture are taught from a postmodernist or 
social constructionist perspective. I believe my finding that first generation practice 
dominates ADR teaching is important, as it makes clear that ADR in legal education 
in Australia has largely failed to engage with emerging theory and practice in 
negotiation and mediation. In order to give the students of ADR the best opportunity 
to learn about this area, the teachers of ADR must be knowledgeable about ADR and 
include experiential learning in their classes. If integration of ADR is the strategy 
adopted by a law school, this approach must ensure that ADR theory and practice is 
given sufficient space in the curriculum of the substantive law courses to adequately 
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teach this area and the teacher needs to have sufficient expertise in the ADR.  
In this thesis, I have contrasted first generation practice and pedagogy with emerging 
models of negotiation and mediation, such as narrative and transformative mediation. 
I have argued that there is value in law students being exposed to the full range of 
practices in ADR rather than being limited to dominant models of first generation 
practice. In particular, I have argued that law students may benefit from 
interdisciplinary knowledge from the social sciences that includes a relational world-
view that better deals with concerns of emotion, culture and power. The social science 
basis of models such as narrative and transformative mediation provide an alternative 
conceptualisation of the nature of conflict and conflict engagement. This alternative 
conception is interactional, does not privilege the rational in conflict engagement and 
provides a distinct range of diverse interventions to address conflict transformation.  
Including second generation practice and pedagogy in legal education provides a site 
for the resistance of positivist constructs in law. Although the integrative/facilitative 
models challenge adversarial practice in court-connected contexts, these models do 
not challenge the positivist, individualistic frame of the law. However, this study 
shows that only a minority of ADR stand-alone courses devoted a significant amount 
of their course to second generation practice in their teaching. I argue that the 
domination of vocationalism means that ADR teachers failed to recognise the 
relevance of more theoretical approaches to ADR as these are not widely practiced in 
the law. Theory is marginalised in legal education in Australia and although first 
generation practice draws from other disciplines it still accords with the positivist, 
individual frame of the law. From my findings, it is clear that there is a need for a 
culture change amongst ADR teachers in order for them to appreciate the benefits of 
including second generation practice and pedagogy. ADR teachers would benefit 
from the opportunity to engage more fully with emergent theory and practice in ADR. 
First generation practice should still be taught, as this approach is more and more 
widely accepted, but students should also be taught the value of second generation 
practice and the possibility of choice in terms of models of ADR processes.25 
One way of achieving change in the curriculum of ADR in law schools is to promote 
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a community of practice26 of ADR teachers in Australia. As discussed in chapter four, 
a community of practice can assist in the transformation of identities of 
practitioners.27  My research has demonstrated the existence of a group of like-minded 
experts in ADR, committed to promoting non-adversarial practice in law. This 
common teaching aim could potentially evolve to include second generation practice 
through a more formalised community of practice. In such a more formal community 
teachers could engage with each other to consider ADR content and pedagogy and 
emergent theory and practice. Dissemination of the findings of my research to such a 
community of practice would contribute to discussion amongst ADR teachers, 
debating the benefits of first and second generation practice and pedagogy, and may 
assist them in course renewal. To promote such a community of practice, forums are 
required to bring ADR teachers together. Australia should follow the lead of 
academics and practitioners in the United States who are hosting conferences dealing 
with both content and pedagogy in negotiation and mediation. Conferences or forums 
of this kind promote experimentation and critique and provide the opportunity for 
discussion around the evolution of ADR teaching.28  
I have planned such a forum in ADR in legal education for February 2012 to be held 
at RMIT University.29 The forum aims to formalise the community of practice of 
ADR teachers and promote the free exchange of ideas that can invigorate practice and 
pedagogy. This forum is co-convened by Queensland University of Technology 
academic Rachael Field. The keynote address will be delivered by prominent ADR 
academic, Professor Tania Sourdin of Monash University. At this forum I will discuss 
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my findings on first and second generation practice. I will also lobby for the inclusion 
of ADR as a stand-alone course in first year and the appropriate funding of ADR 
pedagogy through role-plays. My aim is to promote second generation pedagogy and 
the inclusion of more diversity in ADR teaching through augmenting role-play 
pedagogy with approaches such as online learning, improvisation and adventure 
learning.  
One body that may assist with lobbying is the National Alternative Dispute 
Resolution Advisory Council (NADRAC), discussed in chapter one of this thesis. 
NADRAC is the body set up to advise the federal government on ADR and is in a 
position to argue for the improved teaching of ADR in law schools. NADRAC will be 
part of the 2012 forum through an afternoon panel on ADR and legal education. This 
forum panel will be chaired by the present chairman of NADRAC Stephen Gormly 
SC. I have also arranged for a special edition of the Australasian Dispute Resolution 
Journal to publish papers from this forum in May 2012. The papers will be refereed 
and the special edition will be co-edited by Rachael Field and myself. 
My findings in this research are relevant to all states in Australia as the sample 
included a diverse range of approaches to the teaching of ADR. Although it is 
possible that teachers in other states have included innovations not canvassed in this 
sample it is likely that the study includes most learning and teaching design and 
content in the area. My study also explored the stories of ADR teachers, and their 
experiences of teaching this area. It showed that their concerns were not 
jurisdictionally specific as the same concerns surfaced in both Victoria and 
Queensland. Thus the findings of this study may inform curriculum change in law 
schools in other parts of Australia. Indeed, the findings of my research are relevant 
beyond Australia to law schools in other countries such as Canada, the United States 
and the United Kingdom. Many Western law schools have similar concerns about the 
place of ADR in legal education. My findings provide insights into the content and 
pedagogy of ADR in the legal curriculum. My use of the literature on non-
adversarialism, through primarily the work of Macfarlane, and James’s six discourses 
of legal education to analyse my data provide unique lens through which to consider 
the role that ADR has to play in shaping lawyers of the future. The findings of this 
thesis provide law schools with data and analysis with which to re-visit the place of 
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ADR in the legal curriculum and capitalise on the opportunities this discipline 
provides to improve legal education. 
The research and writing of this thesis was undertaken in a period of significant 
change for both the practice and teaching of ADR. There has been rapid policy and 
legislative change in support of ADR and non-adversarial practice. Recently, both 
Federal and state governments have lobbied law schools to include the teaching of 
ADR as a compulsory area in the legal curriculum. The TLOs, as part of Federal 
government initiatives in higher education, have also contributed to the momentum in 
the teaching of ADR in legal education. My own efforts as both a practitioner and 
teacher in ADR have been influenced by my research and writing of this topic. For 
instance, as a mediator I have altered my practice to include aspects of second 
generation practice, particularly as regards to emotion, culture and power. In my 
mediation sessions I now seek to use a nuanced approach to the expression of 
emotion, understanding the different discourses in society that affect the ways we 
emotionally react to conflict. I try to assist parties to express emotion and also 
recognise why they feel a particular emotional reaction. In my mediations I have 
come to see culture as an aspect of identity that is not essentialist, and try to 
reflexively engage with cultural identities around the mediation table. I also 
understand the nature of power in mediation better, seeing it as fluid, and encouraging 
agency in participants as we re-story the conflict narrative that brought the parties to 
the mediation table. Thus, I try to incorporate aspects of narrative mediation in my 
work as a mediator as my research has led me to the view that this model best suits 
the parties and my own needs as a mediator. I have recently given professional 
development talks to mediator and lawyer audiences that raise issues of emotion, 
culture and power in mediation in an effort to disseminate my reflections from my 
research.  
My research has also changed my teaching practice. Since I began this thesis, I have 
gradually changed the ADR courses that I teach to emphasise a relational world view 
and issues of emotion, culture and power. I now include both first generation and 
second generation practice in my teaching, and include the narrative, transformative 
and restorative justice conferencing approaches in the curriculum. I try to give my 
students the opportunity to understand and engage with diverse models. I engage with 
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second generation pedagogy by including role-plays of various models, including 
restorative justice, and vary my learning and teaching strategies with the inclusion of 
online role-plays, and both improvisation and design, as well as playing out, of 
simulations. My present ADR course, Negotiation and Dispute Resolution, is a 
compulsory third year course and in 2010 I contributed to a review of the Juris Doctor 
at RMIT arguing that ADR be retained as a core course and moved to first year. I was 
successful in ADR being retained as a core course, and moved to first year. ADR will 
also be introduced into the RMIT introductory legal course, the first compulsory 
course in the Juris Doctor. The upcoming forum in February 2012 that has been 
inspired by my research and analysis provides an opportunity for me to reflect further 
on my own practice and pedagogy. The forum provides all the ADR teachers in this 
country with the chance to re-imagine their teaching of ADR and take on the 
challenges of their role in legal education in shaping lawyers of the future. 
ADR has an important role in legal education. ADR, with its non-adversarial 
orientation, provides lawyers with the knowledge and skills to engage with legal 
problems in a holistic manner. First generation practice resists and challenges 
traditional adversarial paradigms in the law. Students who understand and adopt this 
approach will assist their clients in collaborative problem-solving of disputes and in 
accordance with the objectives of the therapeutic jurisprudence movement, become 
more holistic practitioners. Lawyers of the future will need to respond to disputes in 
ways that better deal with issues of emotion, culture and power and second generation 
practice can help them engage with these areas more effectively in private processes. 
Students who understand and adopt second generation practice may adopt a relational 
world-view, an approach that does not just solve problems but considers the 
relationship dimensions of disputes. ADR in legal education can assist lawyers of the 
future to engage with the full potential of private processes and give clients the 
opportunity of conflict transformation in negotiation and mediation. 
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APPENDIX A 
List of universities and information 
University Interviewed Surveyed Course 
Guide 
Information 
from Web 
La Trobe 
University 
4 0 1 0 
Victoria 
University 
4 0 3 0 
University of 
Melbourne 
3 0 1 1 
Monash 
University 
4 0 2 0 
RMIT 
University 
1 0 1 0 
Deakin 
University 
1 0 0 1 
University of 
Queensland 
3 1 1 0 
Queensland 
University of 
Technology 
1 1 2 0 
Griffith 
University 
1 0 1 0 
Bond 
University 
2 1 2 1 
University of 
Southern 
Queensland 
0 1 1 0 
James Cook 
University 
0 1 0 1 
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APPENDIX B 
INTERVIEW PROTOCOL 
Introductions 
* Rapport building 
Overview of the Study 
Purpose of Study and approach to interviewing explained 
Opportunity for clarifying questions provided 
Signing of Consent form 
Query re allowing recording of interview 
Collection of participant characteristics 
• Current employment at a university. 
• Age, gender, period and experience teaching ADR and experience in ADR 
practice or similar area. 
 
Prompt Questions on Topics 
• Context of teaching ADR? Title of subject or taught as part of another law 
subject? How is ADR sequenced in your law program? 
• Use of social science or other perspectives in teaching. 
• Engagement with issues of emotion, culture (including indigenous concerns) 
and power (including the issue of neutrality) in ADR. 
• Models of ADR used in teaching. 
• Perception of ‘adversarialism’ in law and law students in class. If so how does 
this affect teaching? 
• General approaches to teaching ADR (both content and pedagogy). 
• Trends in teaching ADR. 
• General reflections upon teaching in the area of ADR in a law school 
environment. 
• Books used in teaching. 
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APPENDIX C 
SURVEY  
Survey p 1 
 
  
w&f 
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Survey p 2 
 
 
  
 
 
Teaching ADR: Content and Practices in 
Australian Law Schools 
 
Please provide only one response to questions unless instructed otherwise and note that there is 
space for additional comments at the end of this survey. 
 
PLEASE MARK ‘X’ NEXT TO THE NUMBER AS YOUR RESPONSE 
 
1. Are you? 
 1 Female  
 2 Male 
 
2. How old are you? 
 1 Under 20    
 2 20  -  29 
 3 30  -  39 
 4 40  -  49 
 5 50 or over 
 
3. In what capacity do you work at a 
university law school? 
 
 1 Continuing 
 2 Contract/Fixed Term 
 3 Casual/Sessional 
 
4. What academic level are you? 
 
 Please specify……………..……………. 
 
5. Are you   
 1  Full time 
 2  Part time 
 
 
 
 
 
6. What are your qualifications (Please 
mark an x against all that apply) 
 
 1  LLB 
 2 LLM 
 3 PhD 
 4 JD 
 5 SJD 
 6 Other (Please specify………….....) 
 
7. How long have you taught ADR? 
 (Please mark an x against all that apply) 
 Period  
 1 0  -   less than 2 years   
 2 2  -   to less than 5 years   
 3 5 -  to less than 10 years    
4 Other (Please specify …………………..) 
 
8. What percentage (approximately) of 
your research activity deals primarily 
with ADR? 
 
 1 0-to less than 10%   
 2 10-to less than 20% 
 3 20-to less than 30% 
 4 30-to less than 40% 
 5 50% or higher 
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Survey p 3 
 
  
 
  3 
 
 
9. Do you have experience practising in 
ADR?  If so please specify how long. 
 
 1 Yes continuing 
Period ……..…… 
 2  Yes not continuing  
  Period………..…. 
3 No  
 
10. If you answered yes to question 9 in 
what capacity did you, or do you, 
practice in ADR? (PLEASE MARK AN X 
AGAINST ALL THAT APPLY) 
 
1 Conciliator 
2 Mediator 
3 Arbitrator 
4  Other (Please specify………………..)  
 
 
11. How is the ADR subject (please name) 
sequenced in the law program?  
 
 1 Core subject   
    (Please specify year……...) 
 2 Elective 
  
(Name of course………………………………) 
 
 
12. Do you know if ADR content is taught 
in other subjects in your law school?  If 
so in which subjects? 
 (Please mark an x against all that apply) 
 1 International Law 
 2 Family Law 
 3 Civil Procedure 
 4 Industrial Law 
 5 Other  
(Please specify……………….…) 
13. What are the objectives of your course in 
ADR?  Please provide these at the end of 
the survey or provide, if you wish, your 
guide. 
 
14. What are your areas of content in 
teaching the subject ADR?  Please 
provide a list at the end of the survey. 
 
15.  What value do you place upon teaching 
of the following areas in the subject 
ADR? Please rate the importance of 
teaching the following areas by placing a 
numerical value after each option.  
Please place 1 as a low value and up to 5 
as a high value. 
 
 1 Cultural issues 
 2 Indigenous issues 
 3 Gender issues 
 4 Identity issues 
 5 Power issues 
 6  Emotion 
 7 Neutrality 
 8  Ethics 
 
16. Does the course you teach include 
content/material on the following? 
(PLEASE MARK AN X AGAINST ALL THAT APPLY ) 
  
 1 Restorative Justice  
 2 International Peace Building 
 3 Collaborative Law  
 4 Mindful Mediation 
5 Environmental Dispute  
Resolution 
 6 Other _____________________  
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Survey p 4 
 
  
 
  4 
 
17.  What models of mediation do you teach? 
(PLEASE MARK AN X AGAINST ALL THAT 
APPLY )  
 1 Facilitative (interest based)   
 2 Evaluative (an opinion is offered)  
 3 Transformative (recognition and 
        empowerment focus) 
 4 Narrative (storytelling approach) 
5 Therapeutic (relationship model that 
identifies patterns of conflict) 
 6 Other _____________________  
  
18. Do you use perspectives from the 
following areas when teaching ADR? 
(PLEASE MARK AN X AGAINST ALL THAT 
APPLY) 
 
 1 Psychology 
 2 Negotiation 
 3 Social Science/Humanities 
 4 Communication Studies 
 5 Management  
   
6.  Other…………………..  
 
19. Is your main aim in your teaching 
(Please mark an x against all that apply ? 
 
1 To acquaint students with the  
theory of ADR 
2 To generally acquaint students  
with skills in ADR, particularly mediation 
3       To provide the skill base for mediation or 
other ADR practice. 
4 Other (Please specify…………….) 
 
20. Do you discuss your teaching with 
others (ie map graduate attributes) 
 
 1 No  
 2  Yes  
(Please specify ……………………….…………………) 
 
21.  Do the students you teach mainly 
indicate a preference for litigation over 
other dispute resolution options? (PLEASE MARK 
AN X AGAINST  ALL THAT APPLY ) 
1  Always 
2.    Almost always 
3 On occasion 
4  Never 
 
 
22.   Do you teach about the role of the 
lawyer in ADR? 
1 No   
 2 Yes (Please provide detail) 
…………………………………………………………………
…………………………………………………………………
…………………………………………………………………
………………………………………………………………… 
 
 
23. Do you presently explore any of the 
following approaches when teaching in 
this area?  
(PLEASE MARK AN X AGAINST ALL THAT 
APPLY ) 
 1 Role plays 
 2 Fishbowl 
 3 Small group discussion  
 
 4 Guest speakers 
 5 Video/movies 
 6 Newspaper/internet 
7  Other  
(Please specify………………………...…..) 
 
 
 
 
  
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
  
   333
Survey p 5 
 
  
 
  5 
 
 
 
 
 
24. When teaching in this area do you utilise 
any of the following learning strategies? 
(PLEASE MARK AN X AGAINST ALL THAT 
APPLY ) 
 
 1 Online learning   
 2 Print based materials 
 3 Intensive mode  
(ie teaching over three days or more rather
 than weekly classes) 
 4 ADR/mediation in clinical settings 
5         Other  
(Please specify…………………………..) 
 
25. What assessment practices do you utilise 
when teaching ADR? (PLEASE MARK AN 
X AGAINST ALL THAT APPLY ) 
 
 1 Essay  
(Please specify percentage………..……..) 
 2 Examination  
(Please specify percentage…………….…) 
 3 Journal writing  
(Please specify percentage………..………) 
 4 Role-play assessment of skills  
(Please specify percentage……………….) 
5        Other (Please specify type and 
 percentage……………………..………...) 
 
26. When teaching ADR what evaluation 
strategies do you utilise? (PLEASE MARK 
AN X AGAINST ALL THAT APPLY ) 
 1 Survey evaluation 
 2 Interviews with students 
 3 Focus groups with students 
 4 Industry input  
         (Please specify……………………….) 
6        Other  
   (Please specify………………………
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Survey p 6 
 
  
 
  6 
 
 
Please make any further comments about your general approaches to teaching in this 
area in both content and pedagogy, including trends in teaching ADR. 
General Comments: 
 
 
What three books on ADR have influenced your ADR teaching and please include your 
reasons? 
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Survey p 7 
 
 
  7 
 
 
Do you have reflections upon teaching ADR in a law school environment?  What place 
does ADR have in a law school programs? 
 
 
 
Do you have any reflections regarding the teaching of different models of mediation? 
(Refer to Q. 17) 
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APPENDIX D 
PARTICIPANT INFORMATION 
New South Wales and Queensland 
Participant 
code* 
Gender Age Work F/P** Qualification 
 
Years of 
ADR 
teaching 
Research 
% 
Academic 
level 
N 1 (a) 
F >50 Cont. F LLB 
PhD 
10+ >50 Professor 
Q 1 (a) 
F 40-
49 
Cont. F LLB 
PhD 
10+ >50 Professor 
Q 1 (b) 
F 30-
39 
Fixed F LLB 
LLM 
PhD 
5-10 >50 Senior 
Lecturer 
Q 1 (c) 
F 40-
49 
Cont. F LLB 
LLM 
PhD 
16 >50 Professor 
Q 1(d) 
F 30-
39 
Fixed F LLB 
PhD 
5-10 10-20 Lecturer 
Q 2 (a) 
F 30-
39 
Cont. F LLB 
LLM 
5-10 >50 Senior 
Lecturer 
Q 2 (b) 
F >50 Cas. P BA 
MSc 
5-10 20-30 N/A. 
Q 3 (a) 
M >50 Cont. F LLB 
PHD 
5-10 <10 Associate 
Professor 
Q 4 (a)  
M >50 Cont. F LLB 
PhD 
10+ >50 Professor 
Q 4 (b) 
M >50 Cont. F LLB 10+ >50 Professor 
Q 4 (c) 
F 40-
49 
Cont. F LLB 
LLM 
14 >50 Associate 
Professor 
Q 5 (a)  
M >50 Fixed F LLB 
LLM 
0-2 >50 Lecturer 
Q 6 (a) 
F >50 Cont. F LLB 
LLM 
5-10 10-20 Lecturer 
 
*  New South Wales (N), Queensland (Q), Victoria (V) Number (institution) Letter 
(participant) 
**  F/P Full (F) or Part time (P) 
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Victoria  
Participant 
code* 
Gender Age Work F/P** Qualification 
 
Years of 
ADR 
teaching 
Research 
% 
Academic 
level 
V 1 (a) 
F 30-
39 
Cont. F LLB 
PhD 
10+ 50 Lecturer 
V 1 (b) 
M 40-
49 
Cont. F LLB 
LLM 
10+ 49 Senior 
Lecturer 
V 1 (c)  
M >50 Fixed F LLB 
PhD 
1+ 50. Senior 
Lecturer 
V 1 (d) 
M 30-
39 
Cas. P LLB 10+ >50 N/A 
V 2 (a) 
F >50 Cont. F LLB 2-5 0-10 Senior 
Lecturer 
V 2 (b) 
F >50 Cont. F LLB 
LLM 
11 >50 Lecturer 
V 2 (c) 
F 40-
49 
Fixed P BA 
MCR 
2-5 >50 Associate 
Lecturer 
V 3 (a) 
M >50 Cas P LLM 10+ >50 N/A 
V 4 (a) 
F 40-
49 
Cont. F LLM 3 N/A Lecturer 
V 4 (b) 
F 40-
49 
Cont. F BA (Hons) 
B Ed. 
2-5 20-30 Senior 
Lecturer 
V 4 (c) 
M >50 Cas P MSc 15 >50 N/A. 
V 5 (a) 
M 40-
49 
Cont. F LLB 5-10 30-40 Senior 
Lecturer 
V 5 (b) 
F >50 Cont. F LLB 
LLM 
5-10 10-20 Associate 
Professor 
V 5 (c) 
F 30-
39 
Cas. P LLB 
LLM 
2-5 >50 N/A 
V 6  (a) 
M >50 Cont. F LLB 
LLM 
17 
(combined) 
<10 Senior 
Lecturer 
 
*  New South Wales (N), Queensland (Q), Victoria (V) Number (institution) Letter 
(participant) 
** F/P Full (F) or Part time (P) 
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APPENDIX E 
PARTICIPANT QUALIFICATIONS 
Qualification Number with 
qualification 
Percentage of 
Sample (n=29) 
PhD 10 34 
Masters degree 
(Law) 
14 48 
Masters degree 
(other discipline) 
3 10 
Law Degree (LLB) 25 87 
Other bachelor 
degree 
(BA and BEd) 
4 13 
No degree 0 0 
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APPENDIX F 
PARTICIPANTS’ NUMBER OF YEARS TEACHING ADR 
Number of years 
teaching ADR 
n Cumulative percentage 
of sample 
>10 14 48 
5-10 8 76 
2-5 5 93 
0-2 2 100 
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APPENDIX G 
COURSE INFORMATION 
Name of 
Victorian 
University; 
Title of 
course  
Compulsory 
or elective 
Objectives 
Conflict/ 
ADR 
range 
Objectives  
Non -
adversarial 
practice/ 
lawyer  
ethics 
Generic 
Graduate 
Attributes: 
critical 
thinking, 
communication 
reflection, and 
team work  
Power Culture Emotion Doctrine/ 
Case Law 
Integrative/Facilitative  
Model 
Diverse 
Models 
Learning and 
Teaching 
Strategies 
Assessment  Prescribed 
Text 
1  
Deakin 
Civil 
Procedure 
and ADR 
Compulsory 
√  √    √   Lectures Skills 
assignment 
(10+20): 
30% 
Exam: 70% 
Stephen 
Colbran et 
al (Lexis 
Nexis) 
2005 
2 University 
of 
Melbourne 
Dispute 
Resolution 
Compulsory 
 
√ √ √  √  √ √ √  
(Restorative 
Justice) 
Seminars; 
Role-plays; 
Case Studies 
Exam: 70% 
Role-play 
Negotiation 
plan and 
conduct of 
role-play: 
30% 
Printed 
Materials 
online 
3  
Monash 
University 
Negotiation 
and 
Mediation 
Elective 
√ √ √     √  Seminars; 
Role-plays 
Participation: 
10% 
Role-play: 
30% 
Open book 
Exam: 60% 
Printed 
materials 
4  
La Trobe 
University 
Dispute 
Resolution 
(2008) 
Compulsory 
√ √ √    √  √  
(Restorative 
Justice) 
Lectures; 
Workshops; 
Role-plays 
Role-play: 
20% 
Exam: 70% 
Reflective 
Journal: 5% 
Class 
Participation: 
5% 
Astor, 
Dispute 
Resoluton 
in 
Australia, 
2002 
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Name of 
Victorian 
University; 
Title of 
course  
Compulsory 
or elective 
Objectives 
Conflict/ 
ADR 
range 
Objectives  
Non -
adversarial 
practice/ 
lawyer  
ethics 
Generic 
Graduate 
Attributes: 
critical 
thinking, 
communication 
reflection, and 
team work  
Power Culture Emotion Doctrine/ 
Case Law 
Integrative/Facilitative  
Model 
Diverse 
Models 
Learning and 
Teaching 
Strategies 
Assessment  Prescribed 
Text 
5  
RMIT 
University 
Negotiation 
and Dispute 
Resolution 
(2008) 
Compulsory 
√ √ √ √ √  √ √ √  
(Restorative 
Justice; 
Transformative; 
Narrative) 
Seminars; 
Role-plays; 
Online learning; 
Videos 
15% online 
role-play 
35% 
reflective 
journal on 
participation 
in role-plays 
50% Take 
Home 
Exam. 
Peter 
Condliffe 
Conflict 
Mangement 
(3rd ed 
2008) 
6  
Victoria 
University 
Dispute 
Resolution 
and Civil 
Procedure 
(2008) 
Compulsory 
 
√      √   Lectures; 
Simulation of 
arbitration 
Assignment 
50% 
Simulation 
Exercise 
50% 
Stephen 
Colbran et 
al (Lexis 
Nexis) 
2005 
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Name of 
Queensland  
University; 
name of 
course  
Objectives 
Conflict/ 
ADR 
range 
Objectives  
Non -
adversarial 
practice/ 
lawyer  
ethics 
Generic 
Graduate 
Attributes: 
critical 
thinking, 
communication 
reflection, and 
team work  
Power Culture Emotion Doctrine/ 
Case Law 
Integrative/ 
Facilitative  
Model 
Diverse 
Models 
Learning 
and 
Teaching 
Strategies 
Assessment  Prescribed Text 
7 
University of 
Technology 
Dispute 
Resolution 
and Non-
adversarial 
Practice 
(2008) 
Elective 
√ √ √ √  √ √ √  Lectures; 
Online 
learning 
Optional 
workshop 
including 
role-plays 
with 
lawyer role 
Role-play 
performance 
assessed 
(optional): 
30% 
Journal: 
10% or 
video 
critique: 
40% 
Take home 
exam: 60% 
 
Printed materials 
(workbook) 
8  
University of 
Queensland 
ADR Theories 
and Principles 
Elective 
√ √  √   √ √  Lectures; 
Online 
posted 
materials; 
Guest 
Speakers; 
Videos 
 
Essay: 70% 
Exam: 30% 
Printed Materials 
9  
Griffith 
University 
Alternative 
Dispute 
Resolution 
Clinic  
(2008) 
Elective 
√ √ √     √  Seminars; 
Clinic; 
Role-plays 
Participation 
(including 
role-plays): 
20% 
Performance 
in clinic: 
50% 
Seminar 
presentation: 
30% 
 
Printed Materials 
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Name of 
Queensland  
University; 
name of 
course  
Objectives 
Conflict/ 
ADR 
range 
Objectives  
Non -
adversarial 
practice/ 
lawyer  
ethics 
Generic 
Graduate 
Attributes: 
critical 
thinking, 
communication 
reflection, and 
team work  
Power Culture Emotion Doctrine/ 
Case Law 
Integrative/ 
Facilitative  
Model 
Diverse Models Learning 
and 
Teaching 
Strategies 
Assessment  Prescribed 
Text 
10  
Bond 
University 
Dispute 
Systems 
Design 
(2008) 
Elective 
√   √    √  Seminars; 
Roleplays 
Seminar 
participation 
and 
presentation: 
20% 
Research 
Paper: 80% 
Ury W L, 
Brett J M, 
and Goldberg 
S B, Getting 
Disputes 
Resolved:  
Designing 
Systems to 
Cut the Costs 
of Conflict 
(1993)  
11  
James Cook 
University 
Alternative 
Dispute 
Resolution 
(2009) 
Elective 
 
√  √ √ √   √ √  
(Restorative 
Justice) 
Seminars; 
Role-plays 
Essay: 30% 
Exam: 50% 
Role-play 
assessment: 
20% 
Not indicated 
12  
University of 
Southern 
Queensland 
Legal 
Conflict 
Resolution 
(2009) 
Compulsory 
√ √ √ √ √   √ √  
(Restorative 
Justice; 
Collaborative 
Law; 
Transformative; 
Narrative) 
Seminars; 
Role-plays 
Online 
learning; 
Guest 
speakers; 
Video 
Research 
paper 
Role-play 
assessment 
Online 
discussion 
and multiple 
choice 
Peter 
Condliffe 
Conflict 
Mangement 
(3rd ed 2008) 
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Name of 
NSW  
University; 
name of 
course; 
compulsory 
or elective 
Objectives 
Conflict/ 
ADR 
range 
Objectives  
Non -
adversarial 
practice/ 
lawyer  
ethics 
Generic 
Graduate 
Attributes: 
critical 
thinking, 
communication 
reflection, and 
team work  
Power Culture Emotion Doctrine/ 
Case Law 
Integrative/ 
Facilitative  
Model 
Diverse Models Learning 
and 
Teaching 
Strategies 
Assessment  Prescribed 
Text 
13  
University 
of Sydney 
Dispute 
Resolution  
(2008) 
Elective 
√ √ √ √ √  √ √ √ 
(Transformative; 
Narrative) 
Seminars; 
Role-plays 
Problem 
Question: 
35% 
Research 
Essay: 50% 
Course 
Participation: 
15% 
Astor and 
Chinkin 
Dispute 
Resolution in 
Australia 
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ADDITIONAL COURSE INFORMATION 
Name of 
university 
name of 
course  
compulsory 
or elective 
Objectives 
Conflict/ 
ADR 
range 
Objectives  
Non -
adversarial 
practice/ 
lawyer  
ethics 
Generic 
Graduate 
Attributes: 
critical 
thinking, 
communicatio
n reflection, 
and team work  
Power Culture Emotion Doctrine/ 
Case Law 
Integrative/ 
Facilitative  
Model 
Diverse Models Learning 
and 
Teaching 
Strategies 
Assessment  Prescribed 
Text 
QUT 
Alternative 
Dispute 
Resolution 
(2007) 
Elective 
√  √    √ √  Lectures; 
Skills 
workshop; 
Videos 
Skills 
performance 
and 
participation 
in workshop 
(role-plays): 
30% 
Take home 
exam: 70% 
Sourdin 
Alternative 
Dispute 
Resolution 
(2005) 
Monash 
Non 
Adversarial 
Justice 
(2007) 
Elective 
 
√ √     √ √ √  
(Restorative Justice; 
Transformative) 
 
Seminars; 
Field 
visits; 
Guest 
lectures; 
Exercises 
Observation 
Assignment:
20% 
Essay:40%;  
Take home 
exam: 40 
(or 
placement: 
60% plus 
exam) 
Printed 
materials 
La Trobe 
Mediation 
Skills and 
Theory 
(2007) 
Elective 
√ √ √  √    √ 
(Transformative) 
Seminars; 
Role-plays; 
Video 
Video 
assessment: 
30%; 
Journal: 
30%; 
Essay: 40% 
Bush and Folger 
Promise of 
Mediation 
(2005) 
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Name of 
university 
name of 
course  
compulsor
y 
or elective 
Objectiv
es 
Conflict/ 
ADR  
range 
Objectives  
Non -
adversarial 
practice/lawyer  
ethics 
Generic Graduate 
Attributes: critical 
thinking, 
communication 
reflection, and 
team work  
Power Culture Emotion Doctrine/ 
Case Law 
Integrative/ 
Facilitative  
Model 
Diverse Models Learning 
and 
Teaching 
Strategies 
Assessment  Prescribed 
Text 
Victoria 
University  
Mediation 
Elective 
(for law 
students) 
 
√  √     √ √ 
(Transformative) 
Seminars 
Role-
plays 
Details not  
provided 
Printed 
materials 
Victoria 
University 
Restorative 
Justice  
Elective 
(for law 
students) 
  √      √  
(Restorative 
Justice) 
Seminars; 
Online 
learning 
(boards) 
Essay: 40% 
Journal: 
30% 
Roleplay: 
30% 
 
Online 
Materials 
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APPENDIX H 
VICTORIAN UNIVERSITIES OFFERINGS OF ADR COURSES 
University 
and name 
of course 
ADR 
compulsory 
under 
graduate 
program 
(LLB) 
ADR 
elective 
ADR 
compulsory 
combined 
with civil 
procedure 
Additional 
ADR 
advanced 
subjects 
Skills based 
complementary 
program 
(including ADR) 
ADR 
compulsory 
or elective 
Juris Doctor 
ADR 
compulsory 
combined 
with civil 
procedure 
Juris Doctor 
 
Deakin 
Civil 
Procedure 
and 
Alternative 
Dispute 
Resolution 
 
√  
(later year) 
 √  √  
(stand-alone 
approach) 
  
University 
of 
Melbourne 
Dispute 
Resolution 
 
√  
(first year) 
 √ √   √  
(first year) 
Monash 
University 
Negotiation 
and 
Mediation 
 
 √  √  √  
(elective) 
 
La Trobe 
University 
Dispute 
Resolution 
 
√  
(first year) 
  √    
RMIT 
University 
Negotiation 
and 
Dispute 
Resolution 
 
     √  
(later year) 
 
Victoria 
University 
ADR and 
Civil 
Procedure 
 
√  
(later year) 
 √ √  
(offered in 
Social 
Science) 
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QUEENSLAND UNIVERSITIES OFFERINGS OF ADR COURSES 
University and 
name of course 
Compulsory Elective Combined 
with civil 
procedure 
Additional 
Advanced 
Subjects 
Skills based 
complementary 
program 
JD 
Queensland 
University of 
Technology 
Dispute Resolution 
and Non-
adversarial 
Practice 
 
 √  √ √  
(integrated in 
substantive law 
courses) 
 
University of 
Queensland 
ADR Theories and 
Principles 
 
 √     
Griffith University 
Alternative Dispute 
Resolution Clinic  
 
 √   √  
(integrated in 
substantive law 
courses) 
 
Bond University 
Dispute System 
Design 
 √  √ √  
James Cook 
University 
Alternative Dispute 
Resolution 
 
 √    √ 
University of 
Southern 
Queensland 
Legal Conflict 
Resolution 
 
√  
(later year) 
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